- ; 1 * o x 
— <a 
* X 4 + 3 a 


VI E VV. 


OF THE 


CIV I LE 


A N D 


E ccle laſticall | 
L A W: 


And wherein the Practice of them is ſtreitned 
and may be relieved within this Land, 


Written by 


S THOMAS: RIDLEY Knight, 
and Doctor of the Civi Lam. 


The Thicd Edition, by 7G. Mr of Arts 


OXFORD 
Printed by . Hall for Jobn Forreſt 1 662. 


4435004444 $44 $843 dd3$34 $$ 7 


* 2 


7 
4 i 
© AF 4 * 
1 TT 


1 x 
: 
2 
2 
'Þ 
7 
7 
3 
: 

* 
2 


* 


TO THE READER, 


His Learned and uſefull View of both the 
Lawes , once more adventureth it ſelfe upon 
the Opinion of Men , and it may now hope 
T co receive a more indifferent cenſure then be- 
fore , as bling committed to a ſeaſon more mature , and 
more perfettly diſpos'd ; for howſoever the Time that 
rſt brought this forth, could not be charged with any 
notable diſtemper; yet the Common-wealth wee live in 
is of that thriving nature, that bowever the preſent 
time may ſtill bee good, yet it alwayes makes the 
ucceeding Age better then it ſelſe. This argues the 
State not neare her ruine, though ſome unruly Spirits, 
led by an irregular Motion, have beene bold to antici- 
pate; as if every one that bad ſo much pitty as to feare, 
had alſo judgement enough to foreſee the ruine of 4 
Kingdome. Twas more then enough for ſuch Men to ſet, 
downe the Fate of a fingle-ſouls, without reſolving 
upon the doome of a whole Nation. But theſe that would 
eeme to know ſuch high things, are moſ# properly 
puniſhed by being neglected: for to a Man that would 
bee thought to know, and knoweth not, no greater 
Wmiſerie can happen, then that hee ſhould: faile of his 
Expedation. If I were to ſerve or follow any time, 
T would propoſe the Preſent, which as it hath leſſe of 
bhe preteuces of former Ages, ſo it hath much more of 
the Moderation: and if it needs muſt be ſuſpedled that 
| A 2 tha 
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TO THE READER. | 
the State is not farre from ber fall, let this be the 
onely reaſon, uſe ſhe draweth fo neere to ber per- 

felion. That which beretoſore mojt of all incumbred 
theſe Dommions, was the diſproportion of the Civill 
Power to the. Eccleſiaſticall. This 4 Great Prince 
abated, and the Ad was truly 1 yet like thoſe 
of the ſtrongelt importance, would uot te per ſected b 
the ſame band. cherelere it was by bim ſo ful — — 
the aue ſide, that it might be feared leſt it ſhould 
runne over on the other, To prevent this, the diſcretion 
of theſe late diſceruing times hath warily provided; 
the wiſedome of the Prince having ſo well tempered 
bath the Powers, that it may nom be hoped, they: ſhall 
agree one with-au other as both doe in him, by a glori- 
ou correſpondence. The State thus bending towards 
K beſt, aud "the moſt perfect mediocrity, this Author 
whoſe bope that alwayes was, couldnot but revive again 
therefore it i, ibat though hee be dead, hee yet fpeaketh, 
If ſtill there be that will reprebend theſe our paines, 6 
if they were caſt upon 4 man too much ſought after, be 
it ſo; but theſe men haue leaſt” cauſe io complaine, for 
if the matter of this Booke be, an they fable then the 
ouely way to ſuppreſſe it will be to make it common, for & 
things of that nature are leaſt of all enquired for, when 
they are moſt eaſuly to be ſaumd; but if they rarely 
appeare , they are. more eagerly. ſought after, and the 
more obſtinately eſteem d. 

hen firit I uld ſee-this Treati ſe, I beheld it at a 
diffance, and not without ſome, prejudice; for ſo I was 
prompted by the inſmuatious of a fallible Report; but 
finding it under the Protection of the High and 
Mighty Prince: lames, I taokg libertie to reſolue 
again 
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TO THE READER. 


againft all popular contradiction. And now, to ſeekę 
any other Patron for this new Edition, I bave thought 
it altogether inglorious. For what can the man doe 
that commeth after the King? , 

For a Note or two, which ] bave here and there 
timeronſly {ct fall, If the Reader expect that I ſhould 
aske his pardon; there may bee cauſe, but there is no 
convenience : for this kinde of Complement is now 
adayes indifferently ſet before \thoſe things that are 
well, and thoſe that are ill done. Beſides, it would 
argue Certaine follie, to be engaged there for pardon, 
where our choyce is to offend, What I bave bere done 
amiſſe, I ſhall hereafter hope to rect ie, ether by doing 
ſomething that ſhall be better ( if that may be) or 
( which is the ſafeſt way) by doing ſo no more. 


J. G. 
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TO THE HIGH AND MIGHTY - 
"PRINCE 
JAMES, 


By the Grace of God, King of Great Britain 


France and Ireland, Defender of the 
Faith &c. 


os r grations Soveraigne, fince it hath 
INE Yoar Majeſtie of Your Princely 
, care towards the Church and Your Com- 
mon- wealth, to take knowledge of ſome differen- 
ces that are in ludicature betweene Your Eccleſi- 
aſticall and Civile Law, and the Temporall Law of 
this Land ( by which joyntly Your Ma jeſties State 
is managed next after Your owne moſt rare pro- 
vidence, and the wiſdome: offuch, whom it hath 
pleaſed Your Highneſſe to affociate unto Your ſelf 
in che great affaires of Your Kingdome) I have been 
bold to offer unto, Your Majeſtic: this fimple 
Treatiſe, as that which doth Hy out the cauſt of 
thoſe Differences, more particukrly than any man 
hitherto hath expreſſed the: fame. In comming to 
which 


THE EPISTLE , 
88 I doe ſpeake for. thoſe parts of 
our Ma jeſties Lawes, which are leſſe knowne unto 


Your prof, and cſtcemed no otherwiſe of thiem, | 
than they ſec the annie + to bet here wich 


in Your Land) I have thought good, as it were in 
a Brieſe, to ſer out the whole ſumme of bothethe 
| T.awes,to the view of the people, that they may 
ſee, there is more worth in thoſe for whom I ſpeake, 
then was by many eonceived to bee: So that the 
profeſſion of the Eccleſiafticall and Civile Law 
may appeare to the world, neither to bee idle nor 
unf for the Stare; ſo farre as it hath pleaſed the 
Royall Predeceſſours of Your Highneſſe to give en- 
tertainment unto'it, and Your Ma jeſtie Your ſelſe 
to admit of it. In all which there is no acher thing 
ſought, than that ſuch greevances as have beene of 
late offered by one luriſdiction unto the other, and 
in conſequence, to all Your Subjects, who-follow' 
y 

by 
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any ſuits in the Civile or Eccleſiaſticall Courts 
by Your Princely wiſdome be conſidered, an 
Your authoritie be redreſſed, if they be found to 
be greevances indeed: for now as things are, neither 
Iuriſdiction knowes their owne bounds, but one 
ſnatcheih from the other, in maner, as in a hatable 
ground lying betweene two Kingdomes; but ſo, 
that the weaker ever goeth to the worſe, and that 
which is mighiier prevailes againſt. the other: the 
roſeſſors thereof being rather willing to give 
—— and interpretations to other, then to take or 
admit of any againſt themſelves. For which, the 
weaker appeales unto your Highneſſe, humbly de- 
ficing Your Ma jeſtics upright and ſincere ludgement 


to 
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+ THE EPISTLE 
to diſcerne where the wrong is, and to redreſſe it 
y, which is a worke worthy Your 


ACC 
Majefties high confideration. For as the Land is 
Yours, ſo alſo the Sea is Yours, and the Church is 


under Your Highneſſe protection, as a Childe is un- 


der his Tutor; fo that all the Lawes thereof 


appertaine unto Your Mo care & comfort 


alike: For which, not onely the whole profeſion 
of Your Eccleſiaſticall and Civile Lawyers that now 
are, but thoſe which ſhall ſucceed in thoſe — 
for ever hereafter unto the worlds end, will praiſe 
andmagnific. Your Ma jeſties gratious favour to- 
wards them, and wee that now are will pray to 
God for the long and happie proſeperitie of Year 
Highneſſe, and Your Poſteritie over us, during the 
continuance-of this Heaven and this Earth, and after 
the paſsing away thereof, a perpetuall fruition of 
the new Heaven and the new Earth, wherein 


righteouſneſſe onely ſhall dwell for ever. 


Tour Majefties "moſt humble 
and dutifull Subjecł 


THOMAS RIDLEY. 


Ae Me. = ro. ibn tend. . SS. az A, . CC ww £&@ a 


dae 


TO THE READ ER. 


x Entle Reader, I confes,as I meditated thꝭ Trea- 
8 tiſe upon mine owne motion (as I doe ſomti mes 
matters of otber argument, when my leaſure 
ſerves mee thereto) ſo alſo I doe not ſet it out to the 
view of the world upon mine owne motion, but was deſi- 
rous it ſhould have beene kept in, ſaving that I muſt 
obey where I am bound, The thing that gave mee cauſe 
to this meditation, was that I ſaw many times how 
wmeanly men eſteemed of the Civile and Eccleſiaſtical! 
Law of this Land, valuing them by the pradtice. of ſo 
much of them, as we have among us. And therefore T 
thought good, although not wholly to unfold the riches 
of them, yet to make ſhew of them folded up, in ſuch 
ort as Mercers make ſhew of their ſilkes and velvets, 
laid up in whole peeces in their ſhops; whereby it may 
bee ſeene, what great variety ghey have of all theſe 
kinde of wares, although the Maneſſe of the ware it 
ſelfe cannot be diſcerned, becauſe it is foulded up: 
Beſides, ſeeing bow frequent prohibitions are in theſe 
dayes in Cauſes of either cogniſance more then have 
beene in for mer time, I thought it not unworthy my 
labour to inquire and ſee upon what juſt grounds they 
are raiſed up in this multitude; not of any humour 
I bave, to gaineſay the lawfull proceedings of any 
Court ( which I reverence and moſt readily acknow- 
ledge their anthoritie in all things belonging to their 
Place) but to know and ſearch out the. truth of thoſe 
ſuggeſtions that give cauſe unto theſe probibitions. 
For whenas ſuch Lawes as ure written of theſe.buſi- 

neſſes are written indifferemtly, as well for the one 
I uriſdittion 
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27 To. the Reader. 
Inriſdiction as the other, no man is to be offended if 
the one Inriſdiction, finding it ſelfe 516 by the 
partiall interpretation (as it ſuppoſeth ) of the other, 

Anguire the ground of ſuch interpretation, and labour 

70 neat it if it may be, by the right interprit ation 

thereof: To the end, that either Turiſdifiion may veta ine 

their owne right, and not the one bee overtopt by the 
ether, as it ſeemeth to be at this day: Aud that in ſuch 
matters ( as they concerne ) of their owne right, as 
depend of #0 other autboritie but of the Prince alone: 
which i the thing onely that is ſought in this little 

Treatiſe. And therefore the Reverend Tndges of this 

Land are to be intreated, that they will vouchſafe an 

equal interpretation of thefe matters, as well to the 

ene Turiſdidion as the other, for ſo it is comely for them 

10 doe; and if they doe it not, the other are not ſo dull- 

ſenced, but they can perceive it, wr ſo daunted, but 

that they can flie far ſuccour unto hin, to whoſe bigh 
place and wiſdome, 
dath of right appertaine. PENELOPE is ſaiũ to 
have had many wooers comely in perſon and eloquent 
an ſpeech, but ſhee reſpected none but ber owne 

ULYSSES: Such ſhould be the minde of a Judge, 

that whatſoever other appearance ar ſhew of truth be 

offered, one ſaying, Thi is the trne ſence of the Law, 
and an other that; yet the Tudge ſhould reſpect nane but 


the very true germane and gennine fence thereof in- 
deed. Which if it were religiouſly or indifforemly 
obſerved in every Court, then needed not this complaint + 
that nom is, but every Iuriſdiction ſhould peaceably * 


bold bis one right, ſuchys the Prince, Law, ov 
Caſtame bath afforded unto it. 
| Thomas Ridlcy. 
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A VIEW OF THE CIVIL AND 
Eccleſiaſticall Law : alſo wherein it is 
ſtraightned, and wherein it ; 
may he Relieved, 


PART. I. 
| CHAP. I, 
| SECT. I. 


| The Diviſion of the whole Book, into foure parts, 
| What right or Law is in generall, 

| What i the Law. publick,, and what the Law | 
| private. - - 
hat is the Law of Nature. 
What is the Law of Nations, 
What it the Law Civile. 


TS Efore I ſhew how neceſſary it is for his 1 
Ma jeſty and the Realme, to main- 4 
8 25 1 the 2 and Eccleſiaſticall 
awes'z as they are now praftiſed 
E among us in this Realm „Twil ſet 
downe, as it were, in a briefe, what 
che Civill, and the Eeckfiaflicall Lawes are: = | 
wi 
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mide, as we mike la ves in our Parliaments ( for 


2 A view of the Civile = 
will I ſkew howfarre forth they are here in uſe and 
praiſe among us: thirdly wherein wee are abrid- 
ged, and put bete the uſe and poſſeſſion thereof, 
by.the Common Law, even contrary to the old 
practiſe thereof, and the true ſence and meaning of 
the Lawes of this Realme, and the Statutes in this 
behalfe provided; and laſtiy, wherein we might be © 
relieved and admitted to the * praftiſe of many 
things in the Civile Law, without prejudice to the 
Common Law; and fo both the Lawes might know 
their owne grounds and proper ſubjects, and not ) 
one to be jumbled with the other, as it is at this 
day, to the great vexation of the Subject. But be- 
fore I ſpeake of the Civile Law in particular, I will b 
define what Right, or Law is, in generall: Law;there- Fi 
fore is (as Vlpian faith, L. 10. in fin. ff. de fuſticia i 
Jure) the knowledge of Civile & humane things. bl 
the underſtanding of thoſe things which are juſt 
and unjuſt. This Law is primarily divided into the 1 
Law publick, & the Law rate. The publick,is that 4 
which appertaineth to the generall ſtate of the I * 
common: wealth, for I m:ane the Law publick, not f 
in reſpeR of the. Forme, that they were N | þ 
0 


all the Ciuile Law is publick, as made by publick 
authority) but in reſpect of the object, or end 4 
thereoſ, for that they concerne the Church, the 4 
Clergie, the Magiſtrate, MM other like publick 
fun&ions. none of which [&vell at the rule of equity, 

or equality between man and man, as private lawes 
doe, but ayme at that which is moſt fit, in general, 
f. r the common State. | 


* 
9 © 
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light of Þ 
Icke Cine Jaw: yet, if allithe conſtitutions, cuſtomes, 
ad lawes, of all other people and countries were 
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| end Ecclifiaſticall Law. 8 
The private Law, or the priuate mens Law, is =? 

that which .concernes e mans ſtate; u priva: 
which, for that it is occupied in giving every man 
his owne, it muſt of neceſſity be praportionable to 
the rule of Equitie and Juſtice, 

Private Law is of three forts, the law of Nature, 
the law of Nations, and the law Civilc. | 

The law of Nature, is that which Nature hath The Law 

taught every living creature, as the care and defence of Nature. 


Jof every creatures life, defire of libertie, the con · 


jun&ion of male and female for procregtion lake, | 
The law of Nations, is that which common The Law 

reaſon hath eftabliſhed among men, and is obſerved oſ Nations 

alike in all Nations, as diſtinctions of mens rights, 

buildings of houſes, ere&ing of Cities, ſocietie of 

life, judgements of controverſies, - war, peace, 

captivity, contracts, obligations, ſucceſſion, and the 


I like. 


The law Civile, being largely taken, is the law 3. 


© that every particular Nation frameth to it ſelfe, as Jus Civik, 


the Athenian lawes. and the lawes of Lacedemon, in 
which ſence alſo, the law of England may be called 
the Civile law, for that it is the proper and private 


law of this Nation: but in more ftrif& fort, the 


Civile law is the law, which the old Romans uſed, 
and 1s for the great wiſdom & equitie therof, at this 


day, as it were, the common law of all well govern- 
Jed Nations, a very few onely excepted. 


And certainly, albeit ſundry other Nations by the 
ture, have many Rules and Maximes in 


put 


* A view" of the Civile. 


tre not comparable to 
that moſt of other Nations, ( ſaving our owne.) 


| for the 2 yet they ſo much admire the equirig 
thereof, tliat they int heir owne lawes theres 


C1 what are the Inſtitutes, and why they are ſo called..| th 
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gether ( T except none, fave the lawes of thy 
together ( Rice, 5 884505 
the law of the Roma 
neĩthet in Wiſdome nor Equity , neither in 
gravitie_nor in ſufficlency. Whereupon It is, 


put 
Hebrews, which came 


receive not the Civile law wholely 


by. Perkins de regul, juris. Reg. Que à jure com: _ 


mmi. regul. a8. | ſti 


SECT. 2. 8 

That there be foure Tomes of the Civile Law; The 7 
Digeſt, the Code, the Autbentick and the Feuds. 

The Inftitiltes are an Epitome of the Digeft. in 

bat is the Digeſt, and why it is ſo. called, and be 

why the ſame are called the P andedis. 


T He. whole Civile law it ſelſe, is reduced or G 

brought into 34. Tomes , whereof the firſt Y ia 
containeth the Digeſt or Pandetcts, taken out of 27.1; 
old reverent Lawyers er whereof ſundry wore 
before the coming of Chriſt; others flouriſhed in 
the, Emperours dayes, even unto the time ok 
Maximinus, as it appeareth by Spartiauus and. 
Lampridine, in the life of the ſaid Emper d Which 
ſaid Tame is divided into 50. bookes, ich 
every one containeth ſundry ticles of great Wildome, 
and variety. | — To 


* 
— . 
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aud Ecclefiaſticall Law. 5 
To this Tome, I adde the Inſtitutions, which are 

a brief of all the former bookes, compoſed of pur- 
poſe by the Emperourin the behalf of young 
learners, that thereby having the whale Digeſt 
drawne into a Compendium of 4. bookes only, they 
might with more alacrity, goe forward in the ſtudy 
of the law: having, as it were, the firſt Elements of 
the whole profeſſion in this little Treatiſe; whereas 
otherwiſe without the help hereof, their weak 
minds might be clogged with the multitude and 
varietie thereof, and ſo either altogether leave their 
ſtudies, or with more labour and diffidende (which 
oftentimes diſcourageth young mens minds in a long 
matter) come to the end thereof, to which, by the 
be direction of this brief, they might ſooner attain, and 

chat without mug travell or diſtruſt. 1 

The Digeſts hã d their name, of that they are put wy 4 a 
into a comely order by the Author, ranging every m 
A booke and title into his Proper place, ſuch as either 
the courſe of Nature affords them, or arc fitteſt for 
che practice of the profeſſion. ** 
| The fame booke again, is called Pandedls, of the The Pan. 
Greek words Nav O& Nrwet ſoͤr that ĩt compriſeth dects. 
ia it (elf, all whatſoever Juſtinias drew out of 
I ʒoooo. verſes of the old bookes of che law. 
The laſtittiites are ſo called, becauſe they are, as The Tnſti- 
it were, maſters and inſtructors to the ignorant, and tures. 
e an eaſie way to the obteining of the knowledge 
Jof the Law. e | 

The matters wherein the whole law is occupied 

are eicher the perſons in the common- wealth, or 

cke things belonging or not belonging to them, 2 
| 9 B the 
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6 A. vier of tie Ciuile 
the aktions hereby men doe claim in judgment, 


ſuch things as are due unto them by law. : 
c a 0 
* 


The Pandetis, or Digeſt are divided into ſeven 

parti; and they againe into fiftie Bookes, 0 
That the firſt part thereof comteineth foure Bookes, || 
and what is the ſumme thereof. 


7 Pen a more particular diviſion, the whole Ig 
* Digeſt is divided into ſeven parts: whereof the 
firſt part, ſtanding upon foure bookes, containeth b 
the principles, and as it were, the fieſt elements of p. 
the Laws as, what Juſtice & Right is, from whence 5 
the Civile Law hath his beginning, what perſons be tl 
the obje& ofthe Civile law, what Magiſtrates the 
' common-wealth of the Romans had, by whom ei- 
ther the.lawes were made, or executed: the divers 
kindes of Juriſdictions, which thoſe Magiſtrates u- 
ſed; Meere, Mixt. or Simple, according to their 
place: the corrections which the law uſed againſt 
ſuch as diſobey the Judge, either in not appcaring, 
or not performing that which is in joyned them: 
what proxifion it made againſt ſuch, as by violence 
reſcued men out of the Judges hands: t Holy. 
; dayes there were, wherein the Courts were not 
held: whas order the Law tooke againſt the plaintife, 


that having cited the defendant, had no Libell ready 
to put into the Court, unleſſe happely otherwiſe the 
parties upon private agreement compounded the 
matter between them: who where to be admitted 
ö | adyocates 


„4803438 3 


nt, 


d 


ane 


and Ecclefiafticall Lew. 7 


advocates, and what cauſes barr'd them from the 
office: what is the office of a Procurator, Sollicitor, 
or Sindict, or Factor; and under what cautions 
they were admitted, if they had no Proxie, or 
Mandat, or tlie partie principall did not in preſence 
authorize them; how they were puniſhed, who up- 
on reward tooke upon them to vexe men unjuſtly in 
— Law, —_— * common Barators _ at 
ons having loſt opportunitie to alleage any 
thing for themſelves beneficial in Law, may be 
reſtored thereanto againez as Minors, and ſuch 
other, as by feare or craft of the adverſarie have 
becne driven away from their lawfull defence; how 
perions of common truſt, as Marriners, Inholders, 
and ſuch like, are bound by Law to reftore ſuch 
things as they have taken in charge to keepe. 


SECT. 4 


That the ſecmd part hath ſeven bookes and what | 
| are the Contents thereof, 


He ſecond part, being diſtributed into ſeven 
bookes, yeeldeth matter of Judgement, as whe 
may be Judge, and who not: where and before 


J what” Judge every one is to be convented: how 


many kindes of Judgements there are Civile, 
Criminall, and mixt of both: by what actions things 
that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall: 
what a&ion the Law affords, if any man conceale 
chat i ours, that wer may come to the ſight * 

vw B 2 of 


8 A view of the "Civil  _ 
oft what action lyeth againſt him, who by evill per- 
ſuaſions, or lewd inticement hath corrupted.another 
mans ſervant, or having run away by his ill counſell, 
hatch concealed him from his maſter: what proviſion 
the Law hath: againſt Dice-play, andſuch as keepe 
Dieing - houſes: how: he is to be puniſhed, which be- 
ing put in truſt to meaſure any mans ground, makes 
a report of the meaſure thereot:; that no man 
hinder a corſe of a dead body to be carried to buri- 
all, or to be buried in ſuch places, as hee and his 
predeceſſours have right unto, or to build a Tombe 
to that purpoſe, and beautiſie the ſame. 3 


That the third part ſtretebetb it ſelfe into niue 
bookes, and what they contein. 


He third part, imbracing nine books, concer- 

:: neth perſonall actions, which riſc not of cauſe 

of right or poſſeſſion, but of covenant and obligati- 

on; as things credited or lent in a certain ſumm; 

the means how to recover the ſame, if it be denigd, 

that in by oath of the partie that denieth it, unleſſe be 

ray beiconvided, eigher. by witneſſe or inſtrument, that 

be hath forſworne himſelfe: how many kinds of oaths 
there are, voluntary out of Judgement, neceflarie 
exacted by the Judge in doubtfull caſes, - where 
otherwife there .wanteth prooſe ta manifeſt the 
triethe ſudiciall, ſuch as one partie offcreth to ans! 
other in Judgement; and cannot be refuſed withoat 
juſt ciuſe: and laſtly, that which the Jydge oſſeręth 
"* to 
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to the plaintife, as concerning the value of the thing 
which is in ſtrife, or the chatges that he hath beene 
at ir) 3 of the ſame: what exceptions there 
lyes againſt Obligations, as that which for cauſe was 
given, and cauſe did not follow; that the cauſe 
was diſhoneft, for which that is challenged* that 
was given; that the ſumme was not due which was 
paid, and therefore not to be exacted, but to be 
repaid: actions for things lent for a certain time, and 
to a certain uſe : actions for things pawned: actions 
that either paſſengers have apainſt Marriners for the 
goods or ware that they have brought into the ſhip, 
or Marriners have againſt Paſſengers for their 
fraught: actions of cje&ment, wherein the paſſen- 
gers and Marriners are bound each to other for 
contribution of the loſſes of ſuch things that have 
beene caſt into the ſea, in the time of a ſtorme or 
tempeſt, according to the qualitie or quantitie of 
the goods they have in the ſhip : actions whereby 
maſters are bound to anſwer for their ſervants 
mo and fathers for — — 1 ſuch 
ings , or negotiation , as they have put them in 
wk withall, ſaving where the childe borrwed 
money without his fathers privitie for riot, and for 
ſuh purpoſe às his father hath no uſe thereof: 
Remedies for women, when by weakneſſe of their 
ſexes, and lack of counſell, they have inwrapt them- 
ſelves in ſuretiſtip for other men, action of com- 
penſation; where a debt is demanded, for which an 
equivalent portion hath beene received in lieu or 
ſatisfaction thereof, actions of mandate, or com- 
mandement, wherein one hath done ſoine worke. or 
B 3 laid 
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laid out ſome money upon an other mans mandate 
or word, and yet when he  requireth allowance 
thereof, it is denied him: actions of ſocietic or 
{cllowſhip, wherein either the ſocietie is required to 
be maintained, or the money put in common banck 
to be; divided: actions of bargain and ſale, either 
pure, or conditionall, the bargain being once made, 


- - 


the loſſe and gaine that after ha th is the buyers 


unleſſe the ſeller retain ſome: further right in the 
ching fold unto, himſelfe ; actions of letting or ſet- 
ding either of the uſe of a perſon, or the uſe of a 
ching upon a certain hyer: actions of change an 


Kc.) 


7 SECT. 6. 
'--, That the fourth part conteineth eight bookes, and 

ley. 27 - the contents —. 

T He fourth part being digeſted into eight 
'T bookes miniſtrech OOO ſuch * 
are acceſſarie to contracts, ſuch as. pawnes and 
pledges are, which are given for the better ſecuritie 
of the contract: actions for reſtitution wherein a 
man hath beene deceived in a bargain, more then 
the halfe value of the thing ſold; or wherein the 
ſeller hath concealed ſotne fault in the thing ſold, 
which he ought. by Law to have revealed; or pro- 
miſed ſome qualitie in the ſame, which was not in 
itz or where the thing ſold, hath beene evicted 
an other, out of the hands of the buyer, himſel 


pling all juſt defence of Law for himſclfe : actions 
for 
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for Intereſt and uſurie, and how many kinds thereof 
there be that men uſe by land, Lucratory, Com- 
penſatorie, and Punitorie; whereof tlie firft is alto- 
gether unlawfull, the other two allowed where 
either juſſ gain ceaſeth, or juſt loſſe followeth, upon 
that occaſion, that which is lent is not payd accord- 
ing to the day of coyenant, Sea-uſurie, other wiſe 
alled nautick uſurie, is greater then land-uſurie, 
and yet allowed by Law, for that the ſeafaring man 
takes upon himſelfe the danger of the tranſporting 
thereof, and ſecuring the ſame at ſuch place as ir is 
appointed to be delivered. In deciding of matters of 
controverſie, the Law proceeds ſomtimes by wit- 
neſſes, ſomtimes by inftruments, ſomtimes by pre- 
ſumptions, where knowledge or ignorance of fact, 
or Law is preſumed. Spouſals are mutuall promiſes 
of a future marriage: marriage is a lawfull coupling 
together of man and woman; the company a 
ſocietie of the whole life, the Commanion of all 
Divine and humane rites and things, and of one and 
the fame houſe, wrought by the conſent and mutu- 
all good will of the one towards the other: in 
eſpouſals and marriages is to be confidered, who 
is to be joyned together, at what years, and by 
whole conſent: there doth wait and attend upon 
Marriages, Jointures, Dowries, and ſuch like, and 
ſometimes Divorce, which is ſo called of the diver- |, 
ſitie of the mindes of thoſe that are married; be- hat, and 
cauſe, ſuch as are divorced, goe one a divers way why ſo 
from the other. The cauſes wherenpon Divorces called. 


grow, are Adultery, deadly hatred one toward an —— 
IVOT * 
+ 
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hee hath fled u 
hhaue done, then is he to be brought up with ſome 
ol his neereſt kinne, ſuch as is knowne ta be an 
hHoneſt man, and will have a cate of his good educa- 


= A view of the Civilt | 
affinicie in degrees forbidden, impotencie on the o 


ſide or the other: actions of Dowrie ,after divorce | 


or ſeparation; actions againſt a mans wife imbea- 
ſelling away his goods; actions againſt a: huſhand 
diſclayming nis owne childe and his wife being, 


wich childe, if he make doubt thereof, means how 


and where ſhe ſhall be kept untill her delivery, ſo 


that no falſe birth ſhall be put in place of the true 


childeʒ or that ſhe abuſe not her husband or the 


next heirc, wich a falſe ſhnew of that which is not. 


Tute lage & government of children under age, 


which is either teftamentarie, or due to the next of 
Kine, or dative, all which are either to be confirmed 


or diſpoſed of by the Magiſtrate. Adminiſtrations of 


Putors and Curators, and how farre they are 
endangered by their office, and wherein they are to 
interpoſe their authoritic and conſent, and for 
what acts the pupils or minors may be ſued, done 
by the tutors or curators; how any may be argued 
to he a ſuſpected tutor or curator; and how, and by 
whom he may be removed, if there appear juſt cauſe 
ofſuſpition againſt him. A tutor is chiefly ſer over 
the perſon of the childe, ſecondly over his goods: 
but the Curator or Guardian is chieſty {ct over the 
goods; and. chen over the perſon of the childe. A 
hilde ( his father being dead) by the order of the 
udge, is "ap brought up with his mother, unleſſe 

ed unto a ſecond marriage, which if (hee 


on; with whom the Judge is 10 allow him ſuch 
a” | maintenance, 
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maintenance, as all his ſtock be not ſpent therein, 
but ever more ſomthing be left againſt he came to 
full age, when the time of tutelage, or curatorſhip 
is ended, they are to render account unto the Judge, 


what they have received,” and how they have ex- 

d the fame, and what reſidue is left, and ac- 
cording as their prooſes are, either by: oath, or 
otherwiſe, ſo the Judge either alloweth, or diſallo- 
weth the ſame. If the Tutors or Curators prove 
bankrupt, or unable to ſatisfie the Pupill or Minor, 
then lyeth an action againſt their ſuertiet for the 
ſatisſaction or the ſame; and if both of them 
falle, then lyeth it againſt the Judge, or Magiſtrate, 
if either he have not received any caution at all of 
the Tutors or, Curators,. or hath received: an 
unſufficient caution, or unſufficient ſuerties, knows 
ing them to be unſufficient 3 otherwiſe he ia not to 
ſecure fortune, and future caſes of the childe: the 
Tutors or Curators are to ſell nothing, ofthaſe: 
things that are the childrens, ſaving ſuch:xHings 
which by keeping, cannot be kept, unleſſe they have 
the order — Ja of the Judge theteunto, 
which the Judge is not to decree, unleſſe the childe 
be ſo farre in debt, that it cannpt be ſatisfied wall 
out ſome part of the other goods, or there he ſome 
other like juſt and neceſſarie cauſe like unto this, 
which may not be avoided. As Minors have Cura 
tors and Governors, ſo alſo mad perſons, and 
prodigall perſons are appointed to have governors 
by law, for that they can no more governe their 
owne ſtate, then the others can. Prodigall perſons 
gre they that know no dme nor end of 


ſpending, 
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ſpending, but ryot or laviſh out their goods with 
out all diſcretion, | 


SECT. 7. 


n the fift part comprebendeth nine bookes,and 
the matter thereof. 


Nader the fift Seaton , which compriſeth in 


it nine bockes, are conteined laſt Wils and 


Teftainents, and who' they be that can make the 
ſame; and how many kinds there of there be, 
om Militarie, and they either put in writ- 
jorelſe Nuncupative what is an unjuſt, or Void 
whatis to be thought of thoſe things, which, 
arefound'either to be blotted out, or igterlined in a 
Will: how Heires or-Fxecutors are to be inflituted, 
or ſubſticined in Wils, and under what conditions 
they may be either inſtituted or ſubſtituted in the 
ſame:' 


Teſtators death, beſore he prove the Will : what 
it hath: how the inherirance may be 
or loſt: how Teſtaments are to be open- 
l peel, and writ out: what mens Teftaments 
—— ed, and pnbliſhed: of the puniſhment 
of ſuch 1 which," a ill extant, ane by 
Admiriftration,or ſome other like means poſe 
the goods: and of thoſe which either forbid 
compellany man to make a Will: of the power or 
"one" Code of Legacies. and _— 
wat 


t time an helt hath to ddiberate after the 
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what things may be bequeathed, and what not 
to whom any thing may be bequeathed ; and of 
the {ignification of the words, and things which 
doe,, appertain unto Legacies: of yearely and mon- 
thly Legacies, what time they be due, in the be- 
inning of the year, or in the end:. which of them 
*. 2 and which conditionall: of any thing be- 
queathed:: of dwelling, and workes of ſervants be- 
thed , of -Dowry bequeathed, and what 

—— hath — y, or choiſe or election 
bequeathed, of wheat, wine, and oyle 2 
and what is contained under every of them: o 
ground furniſhed bequeathed, and the inſtruments 
thereto belonging, and what is to be underſtood by: 
that bequeſt: of ſtore bequeathed, in Latin called 
Pens; what is compriſed under that word: of 
houſhold-ftuffe bequeathed ; of education, and 
bringing up bequeathed: of gold,. filver , wamens 
attire, ornaments, and ſuch like bequeathed; and 
what is to be underſtood by every of them: how 
Legacies may be taken — of things that are 
doubtfull in a Will, and how they are to be under - 
ſtood; of thoſe things that are leſt ſor pnniſhment:- 
ſake in a Will, whether they be available, or other- 
wiſe: of thoſe things which being bequeathedin a 
Will, are counted not withſtanding as not bequeath- 
ed,'ofthoſe things that are taken away from the 
Legatories in the Will, as unworthy of them : of 
conditions, demonſtrations, and cauſes; what force 
they have, and how they prevaile in a Will. Of the 
Law Folcidia, what it is, and how men thereby 
are reſtrained from bequeathing any — 
| three 
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three parts of their goods, Go thats fourth fart 
thereof ſhould fill: remain 'with the heire ; and if 
any man had received in Legacie more then he 
might by the law Folcidia, that hee ſhould pu 
band to reſtore that, if any unknown debt Later 
ſhould appear: ſo the fame were true debt: at what 

A Legacie becomes due; that is ſtreight from 
the of the Teſtator, unleſſe it be leſt to be 
paid upon a certain or uncertin day, or under a 
condition; and that the heire enter into band to 
pay the legacie when the day comes, or the con- 
dition happen and if he refuſe to doe it, then the 
legatoric.to be put in poſſeſſion thereof untill the 
day or condition h happen. 


„ sk r. 3. 44144 7 dl 
- That the fixt part 4 Jeemt i in ſeven bookes and ibe 
| Jubjett thereof. 


Of Admi- vol Gxt c 
part dag it ſelf over ven! 
_ T Bookes handleth matters of poſſeſſion of 
goods, or Admiaiſt vation thereof, not growing out 
_ ofthit Civile Law which onely makes heres; && 
phretlvright of ſucceſſion ) but out of the Pretorian 
wu, or law of conſcience, which in equity calleth/ 
ſundry to the ſucceſſion of other mens goods by 
adminiſtration, where there is no Will, and in ſome 
caſes where there is a Will, as where che Will is 
comreuled, or the Executor renounceth the Will, 
but if the Will once appear, then the adminiſtra- 
nion ſorthwit h ceaſeth. in caſes where Adminiſtrati- 
92007 ons 
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ons are to be granted, the children of the deceaſed 
have liberty to take it, within a year after the death 
of the deceaſed, and if they be further off of kin, 
then they have only a hundred dayes to take it in, 


unleſſe thoſe which are to take it are infants, mad, 


deaf, dumbe, or blind, in which caſes there is a 
longer time aſſigned. The Pretor granted admini- 
ſtraĩtd not only according to the tables of the Teſta- 
ment, but many times even againſt the tables of the 
Teſtament: as where a childe is not diſinherited in 
his Fathers Will by plain termes, but paſſed over 


wich ſilence onely, as not remembred; or that the 


childe was not borne at the time of his death, & fo 
not known whether any ſuch child were living, or 
to be hoped for, or not: In which caſe, if it doe after 
appear, the Mother is put in poſſeſſion of that which 


ss the childes part. If there appear no Will, the Ad- 


93 
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miniſtration is committed in this order; Firſt, the 
children of the deceaſed are admitted: Secondly, 
thoſe that are next of kin in the Male line: Thirdly, 
thoſe that are next of kin in the Female line, (which 
difference notwithſtanding betweene male and 
Female at this day.is taken away, and they that are 
next of kin are equally admitted in either ſex Laſtly, 
comes thoſe. which have right thereto, either in 
that they are man or wife, The Law ſundry times, 
where a thing is done, or intended to be done, 
againſt an other mans rt & there is no proviſi- 
on for it in Law, yeeldeth the party grieved an 
Intexdi& or In junction to hinder that which was 
intended to his prejudice, As where one buildeth an 
bouſe contrary eo the uſuall and receiygd forme of 

| e 
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building, to the injnrie of his neighbour, there lyet 
an In junction de uoui operis nunciatione, which be. 
ing once ſerved, the offender is either to deſiſt from 
his worke, or to pur in ſuerties, hee ſhall pull x . 
downe again, if hee doe not within a very ſhort oy 
avow the lawfulneſſe thereof. Again, there lyeth u. 
Injun&ion where hurt is not yet done, but feared tod 
be done; as where a houſe is rainous, or the &ve 
or any outcaſt worke thereof hangeth dangeronf} 
over the way, fo chat it is doubted it will fall & bun 
ſome that pafſe by, the owner or Lord thereof is th 
put in ſuertie to the Magiſtrate, that if any be hun 
ormiſcaric thereby he ſhall anſwer for it-If ary}, 
cauſe the water of the river, or rain-water to ruby; 
an other courſe then before time it was wont to + 
doe, and that the neighbours are like to be pt.. 
Judiced thereby, the Law yeeldeth an Injurition . 
either to ſtay the worke — is intended, or th d 
ſecure the n rs for the hurt that is liket in 
follow thereupon. If Cuſtomers, Colle&ors, of. 
Tolle-gatherers exa& more ſubfidic, or other 
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ublick duties, then by Law they ought; or diſtraꝶ 5 
2 goods, upon pretence thereof, or ſtay ij w 
heir hands ſuch duties as they have received} 
wherby the partie chat hath paid it, falleth into nf 

ortcitare, or that they repair not the publick h ly 
wayes, in which reſpet ſubfidies, tributes, and othet } * 
ſuch like datics arc given to Princes, they are to be 5 
8 in the double value of that which they — 
hade received, & other wiſe to be fined for their 100 
dealing in that behalfe. In gifts which are purely ap 
given, or under a day, or condition, and Henry 
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Ain thoſe that are given in contemplation of death, 
Fel which are compared to Legacics themſclves, a right 
bel rafſeth without deliverance, and giverh ſufficient 
Wh matter of challenge unto him, ro whom they are 
i ven. The means or wayes whereby the Lordſhip 
or right of any thing is gotten, be it naturall, as by 


. che firſt occupying the ſame, by finding the ſame, by 
d to bringing it into a forme or faſhion, by gaining by 
"the 


. nh or 5402 5 delivery, or ſuch _— be ' by 
"I civill means, as byjgctting the poſſeſſion of any thi 
9g by good title, and good faith, ſo long as it hen 
be juſt uſurpation, or preſcription, by holding it as 
url heire, by holding it by a gift, by taking itupas a 
5 thing forſaken, by holding it by legacie, dowrie, or 
inheritance, by coming to it by ſentence definitive, 
or inter locutory, by confeſſion of the adverſary, by 
pre cefſion of the partic, by auftority of the Judge, and 
io che ſame have bin fraudulently alienated by the 
r debtors, there lieth an Injunction to put the partie 
6 th injured into Poſſeſſion, AllEnjun&ions for the moſt 
b ot part are prohibitorie, & ſerve either to get, or to 
A recover poſſeſſion, and are called commonly by the 
ran au name of the writ, as where one is denied the 


t th 


, 4 poſſeſſion of inheritance belonging to him, an 


io 


junction is granted him, to put him in poſſeſſion, 
4 bonorum; or if it be for a . 
54 legatorum; and if ic be in generall caſes, Ne vis fiat ei 
ther g in poſſeſionem miſſus. eft ;, That he that bath 
0 be gotten the —_ oe 2 22 Anz 

private building, or ſuch like, be {ct up in a holy 
. place, and if it be, that it be pullꝰd — 
again; that no Nuſance be done in publick places, 
or 


they 
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or high wayes, other then ſuch as by the Law att 
e publick high wayes be repaired 
that nothing be done in any river, or the bankafſ 
thereof, whereby Ships or Barkes may nt 
paſſe" thereon : that no thing be done in any 
common ſtream, whereby the water ' ſhould h 
forced to run otherwiſe this year, then it did | 
laſt ſlimmer afore: that it may be lawfull for eve 


| 

( 

| 

{ 

i 

f 
man to ſale or rowe in any publick tream: that the 
bankes of the river be'repaired. Of force, and fora] 1 
armed; where two are in poſſeſſion of one thing, ani £ 
neither of them came by the ſame by force, or by 1 
ſecree ſlight, or by ſufferance of an other, there ly 
eth an In junction for cuntinuance of their poſſeſſion, f 
called uti poſidetis: That a man may uſe ſuch privat f 
way, as he hath uſed the year Paft, and repaire the # 
Game without interruptidn of an other; That no £ 
man turne away the diily running water, or the 4 
water which fals in Summer from an other mam 
houſe, or ground to his hinderance : That watets t 
courſes in rivers, and other like places be maintains g 
b 

{ 

- 

a 

b 

ü 

d 

ü 

k 
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ed: That ſuch as have right to draw water out of 
any ſpring, or well, be not-forbid the nſe chereoſ 
and thatevery one have free liberty to deat pol | 
& to repaire the ſame, if there be any decay in 


That ud man be forbid to ſcoure, pnrge; or clean 
his pri ves, finkes, or vaults: That whatſocver# 
done by open force, or ſecret ſubtilty, be reſtorei 
ou t. was, _ fach' —4 * Ar wal 
done, unleſſe the partie grieved releaſe the ſame : 
That he thit holds any thing at an other mans will 
reſtore the ſame upon competent ' warning, of A 
| knowledge 
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wy ven him thereof I hat a man may lop 
or cut the boughes of an other mans tree, annoying 


nis ground, if aftet warning given thereof, the owner 


thereof do not reſorme it That it be lawfull for a 
man to gather ſuch fruits of hig-a8 fall from his on 
tree in to an ther mass ground, (withour any tre- 
to the owner of the ground, ſo that he gather 

e lame withinthree' dayes after they are ſo falne; 
— — he makes no reckon- 
of themʒ and fruits lying upon the ground do 
Aly putriſie: Phat a man may challenge his child 
rin out of an other mans hand that holdeth:them 
tem him ©- That Tenant after his leaſe is expired, 
y remove, and _y carrrie away ſuch things 
dom the farmcz#8 he brought 'thirher, ſo that the 
Rent be paid, andthoſe things which hee broughe 
thither, were not bound for the payment thereof; 
Actions are taken away, and poſſeſſions maintained 
by exceptions, preſcriptions, and prejudices, which 
mſelves are many. tines in ſteed of actions, as is 
the exception de re indicata, which is an exception 
that determineth the cauſe in controverſie. Or 


Exceptions, ſome are perpetuall: and peremptory, 


ſome are temporall and dilatory: Perpetuall and 
prranptory- are tiey which evermare have plage; 
All ban never be avdyded'; Temporall ana dilatary 
———— —̃ — 
| : Exceptions are a icher becau 
Maris done which ought to bes done, or that is 
[ t ought not to be donegorahit is not done 


Excepti- 


ons. 


thiriought to be done. Of — likewiſe, Preſcrip- 


phe are perpetuall, ſome temporallʒ the effect of 
. C 


cither 


tions. 


Ollige- 
tion. 


22 
either of them, ĩs to determine the action, either in 


that in ju 
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the maner of doing, or by che time wheni it was 
done, or by — ho it was done, or by 
fome other like circumſtance, 

An Obligation is æ hond of the-Law, whereby a 
man is neceſſatily houud to pey: ſome thing to an 
other man: Obligations ariſe either out of bargaing. 
betweene man & man, or out of ſome offence tha 


is done: Obligations . bargains, are procured 
either by ſome palfeth betweene the 
parties that doe ORG or elie is effected hy 


words;'or conſent. Out of obligations ſpring actia 
ons, which art᷑ nothing elſe, but à right to to proſeour 
.which a man, pretendeth to be 
due ho him, whereof there are two-ſorts z of 
which, one is a challenge for right of a thing dues 
che otherꝭ a ſuite againſt a porign for ome offenes 
GE dons. 7 
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1 hat the ſeventh part is divided into ſix hid 1 
aud the niatrerithereof. 1 
4 nk 
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He 'ſeventh: 1 laſt pary being divided ĩ 
nne Boches 1xeateth of, Obligations, which 
dune in anch their effect 9 
more pri idebrors are bound to the creditor!) 
in the 3 every one for his awne parts O 
Suerties and ho farre they are bound, and uh, 


ther the 7 — the one be the * of he 


other, and by hew many wayts.: Obligutlontche 
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23 
words are diffalved or releaſed, by renovation, b 
acceptation of the debt not paid, as if it were id, 

Of Obligations ſome are Cirke as thoſe which have 
beene heretofore handled, ſome Pretorian or 
tainining tg the Chancery, as thoſe whereby Tutors, 
Curators, and Pro&ors, enter into band unto a 
child, that his ſtate ſhall be ſafe, that is committed 
totheirhands: That, that {ball be paid which the 
Judge ceaſeth: That the Plaintife ſhall ratiſie and 
allow that which his Proctor ſhall doe for him in 
jndgement, and ſuch like, Criminall Judgements 
are private or publick, that is they are commenced 
either upon private offences, or upon publick faults 
and ſuits. Private offences concerne private mens 
revenge and injuries. Publick, the revenge or injarie 
of the whole ſtate, Private offences which had or- 
dinary proceedings, and ordinary puniſhment, were 
many, among which Theft is the chiefeſt, which 
isa deceitful] fingering of an other mans goods, 
with intent ts gain either the thing it ſelfe, or the 
uſe or poſſeſſion thereof; ſo that the mind alone 
maketh not- theft, but the act joyned to the minde, 
be the quantity never ſo ſmall. Of Thefts, ſome are 
manifeſt, other not manifeſt; manifeſt is that, where« 
inthe offender is taken in the deede doing, or taken 
before he could carrie away the thing ſtolne thither, 
whither he intended; the puniſhment whereof was 
ſoure double the value of that which was ſtolne: 
Not manifeft, was that wherein the party offending 
Was not taken inthe deede doing; and the pain 
thereof was the double of that which was purloyn- 
ed, or taken away. If any pilfery or theft be done 
C 2 


£ in 


Pripate 
offences. 


24 A rriewp of the Cidile" 
in a Ship, Tayerte, or Inne, the Maſter of the Ship, 
Taverne, or Inne, is to anſwer double the value 
thereof, if che ſame be done by himſelſe, or their 
[dves, or any of their marriners or ſervants: for it 
behoveth them to have honeſt men, hon they are 
to imploy in ſach ſervices; But if it be done by any 
of the paſſengers, or gueſts of the houſe, the owners 
of the Ship, Taverne, or Inne, ate not ti er for 
rhe ſame, for oy cannot turne away ſuch gueſts as 
come into their houſc; neither, in all likelihood 
know they the quality or condition of their gueſts, 
Tfany man privily,unwitting the owner thereof, cut 
downer, hack, or barke any tree of any fort what- 
ſoever, or thoſe that are of the nature of trees, as 
Tvie;Reedes, Willows, ſo that they bei (poyled, hee 
ls to anſwer the double value of that hee hath cut 
downe and ſpoyled: and further, if it be a Vine - tree, 
to be puniſhed as 4 robber, Hee that taketh any 
f away from another by violence, is to be pun- 
Hhed in the worth foure fold, for that iris a ſin more 
gricvous than theft, If any man upon any ill intent, 
make a Tumult, whereby any hurt eommeth to any 
man; he ſhall anſwer double of that the party is 
harmed in: If any, upon a burning of a houſe, or the 
fall thereof, or upotra ſhipwrack, or the ſpoyling of; 
a boat or ſhip, ſteale any thing away, or being put 
in truſt to keepe any thing thereof, conceale the 
ſame; hee ſhall pay the foure double of che ſame; but 
Hany man ſet the ſame aſire himſelſe, he is either to 
be caſt out to wilde beaſts, or is to be burnt wick 
rtie ſame fir e he went about to burn an other with!# 
If any have ſpite full, contumelionſly in jured an other 
75 a man, 
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man, his wife, or children, in deede, word, or writ- 
ing, they are to forſeit ſo much as the partie greeved 
ſhall eſteeme himſelfe injured by, or the Judge ſhall 


© \Þf thing to the infamie of an other, without a name; or 
1 with a name, and the puniſhment thereof is death, 
nd anciently was that he loſt the power or liberty 
to make a Will; the like puniſhment” followeth him, 
d dat having found an infamons Libell, doth not by 
and by ſpoyle the ſame, that the knowledge thereof 


N come not abroad, eſpecially where the matter there- 

- | is capital or worthy death. 

* Extraordinary crimes, are thoſe which have no Extraor- 
4 ordinary puniſhment appointed them, but are 4izary 


Sollicitors of other folkes wedlockes, and Maides 
] chaftitics, although they miſſe of their purpoſeʒ ſuch 
of purpoſe caſt myre, durt, or any like filth upon 
another, to the intent to diſgrace him: ſuch as, be- 
ing with childe, of purpoſe cauſe themſelves to 
miſcarry: Such as keepe brothell and baudy-houſes, 
or other unlawfull company: Juglers, and ſuch as 
carry about Snakes, and other like Serpents and 
trumpery to put men in feare: Such as hide and 
ſuppreſſe Corne, to cauſe the price to be dearer: 
Such as either make, or uſe falſe weights wittingly; 
for all which, becauſe there is no proper puniſhment 
provided in the Law, they are referred to the pun- 
iſhment of the ſudge, who is to puniſh them accord- 
ing to the quality of the fact, age, and underſtand- 
ing of the offender, and other circumſtances accord-= 
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ture it at. A. famous Libell is where a man hath of Libet 
malitious purpoſe writ, compounded, or ſet out any what. 


j 


arbitrarie at the Judges appointment, fuch as are Crimes. 


26 Aview of the Civile 
ing as he ſhall thinke good; ſo, notwithſtanding that 
he exceed not a convenient meaſure therein, neither 
ſtretch the ſame to death but upon ſome great and 
weighty cauſe, he is to be content with meaner 
puniſhment, as temporall baniſhment, whipping, or 
ſome moderat - pecuniary mul&. For violating or 
1 1 ou mans ſepulchre, Infamy was im- 
poſed, beſides a pecuniary mul& to be divided bes 
| tweene the Prince and the party grieved, but if any 
dig up the corſe of the decreed, the puniſhment is 
death. If any, by feare of his office or authority, 
wring any money from any man, or exact more, 
ſees in any matter then he ought to doe, or cauſe 
him to marry, or doe any other thing he would not 
doe, the ſorfeĩture is foure double the value of that 
which hath been taken, beſide further puniſhment at 
the diſcretion of the Judge. Such as drive mens 
cattell out of their ground, or ſever them from the 
flock or herd, with intent to ſteale them, if they doe 
it with a weapon like unto a Robber, are condemn». 
ed to be throwne to wild beafts,otherwiſe are more; 
lightly puniſhed according to the diſcrerion of the 
Judge. Such as in Judgement take money on both 
des, or taking upon them the defence of one fide, 
betray the cauſe, and take mony on the other ſide, 
are infamous by law, and are puniſhed at the 
diſcretion of the Judge. Such as receive theeves, 
and other like malefa&ors, are puniſhed in like ſort; 
as the theeves or malefactors themſelves are; cly 
pecially if they have aſſiſted them in their wicked- 
neſſe: otherwiſe, if they onely knew it, & received 
them, they are more mildly to be puniſhed, eſpecial 
ly if che offenders were their kinſmen: for, ou 
. offence 
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CS offence is not like theirs, which entertain thoſe, 
ich are no kin to them at illzwhen as it is natur- 
cor every one to regard bis owne blood: and 
fathers are many times more cateſull for their chil- 
dren, then for themſelves; but if that hee that re- 
ceived them knew nothing of the offence, then is he 
altogether to be excuſed. Such as break priſon, are 
to be puniſhed by death, becauſe ĩt is a certain trea- 
bon to break the Princes ward, but if they ſcape by 
the negligence of the Keepers, againſt whom the 
umption lyeth ever in this cafe, they are more 
Aly to be puniſhed. If any commit Burglarie, 
eaking up a doore or wall, with intent to doe a 
Robbery, if they be baſe companions, they are to 
be condemned to the Mynes or Gallics; but if they 
at ¶ be of better reckoning, they are to be put from the 
'F ranke or order herein they are, or to be baniſhed 
ae for a ſeaſon. Juglers and like Impoſtors, which goe 
about deceiving of the people with falſe tricks and 
i= toyes, hookes and ſuch like, which inſinuate them- 
ec: FF ſelves into other mens houſes, with purpoſe to ſteale, 
© FF are puniſhed at the diſcretion of the Judge. 
h If any ſteale, or take away any thing out of the 
2 | inheritance of another man, before either the Will 
ka be proved, or adminiſtration be taken; an action of 
y 


lyeth riot, becauſe the inheritance, during the 
[ time, was counted no bodies, but he is to be puniſh- 
ed by the diſcretion of the Judge; yea, though it 
dere the heire himſelfe that did it. Coſenage, where- 
"  bya man crafiily ſuppreſſeth ſome thing he ſhould 
voc or putteth one thing in anothers place, to the 
dccceit of him that hee dealeth withall, or m_ 
* C 4 c 


Crimen called Stellio, OT 
Stelliona- man 
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eth — wares, mg Fre” | „or doth 
pn 
—— iomatus, { of a little vermin or creatu 

— a oe 


ignominious & ſhamful 
ponent, orb or by cg he ys the perſon, by purtin 
im out of the Office, Place, or Order he i ein of 
ir in joyning him ſome rvile worke, or b _ 
bog _ fora fog. or 2 — 
the diſcretion of the I 
balke,*or remove + Jadge — Aich Rader 
coftomed to be a Marke or bound betweene = 


and grounds,which anciently was counted rever 
and 3 among men, the offence. is puniſh 
either by a. pecuniarie mul&, or by Yee Unlaw 
whipping, at the diſcretion of the Judge. Unla 
Colledges Corporations, and aſſe gathered 
together to bad uſes, as to cating, drinking, wany 
tonneſſe, conſpiracic, are . puniſhed, as publick Routs 
or Riots, otherwiſe .. at the diſcretion — the Judge; 
All theſe, before recited, are called Popular Actions, 
becauſe, not onely he that is injured, but every 
| — honeſt ſubject may purſue and proſecute the 
ame. 

Publick Judgements are ſuch, which immediatl 
pertain to the puniſhment of the common-weal 
for example fake, and are examined, tried, and 
puniſhed by a publick order appointed by Law, the 
partie grieved, making himſelſe partie to the ſuite, 
and following the fame; the party accuſed in the 
meane while remaining in priſon, or putting in ſuer- 
ties for his apPeaFance, and the partie a" oy 
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and Ecilefiefticall Law. 29 
the proſecuting of the fame. The chieſeſt of which 
ſort is Treaſon, which is a diminiſhing or derogati- 
on of the Ma jeſtie of the people, or Prince, on 
the people have collatcd all their power, which js 
puniſhed with death, and confiſcation. of the offen- 
der, and the eternall aboliſhment - of his memorie. 
The next is Adultery, which is violating of an other 
mans bed, whoſe puniſhment ancicntly was death, 
both in the man and in the woman, but after it was 
mitigated in the woman, ſhee being firſt whipt, and 


"then ſhut up in a Monafterie: but by the Canone, 
other paines are inflicted. Vnder Adulterie are con- 


tained Inceſt, Sodomy, Baudery, and all the reſt of 
the fins of that kinde. Publick force, is that which is 
done by a company of armed men, collected toge» 
ther, and the correction thereof is — 

niſhment. Private, which is done without Arms, the 
paine thereofis the loſſe of halfe the parties goods, 


and the infamic of his name. Murtherers and 


Poyſoners, Witches and Sorcerers, the crime being 
proved dye the death: ſuch as ſet mens houſes a fire 
re to be conſumed with fire themſelves: ſuch as kill 
either Father or Mother, or thoſe that are in the 

ace of Father or Mother, or any that are ofnext a 


kin, their puniſhment is death; and in caſe of the 
Father and Mother the pain of death, the Parricide 


being firſt well whipt, ſo that the blood doe follow 
in plenty, hee being ſowed up into a (ack, to- 
with a Dogge, a Cock, and an Ape, is thrown 
nto the depth of the Sea. Such as make falſe 
Certificates, forge falſe Wils, Depoſe falſe wittingly, 
ſuborne witneſſes, take money either to (ay, or not 
| to 


- 
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to ſay their knowledge of that which they are de 
manded of in Judgement, corrupt Judgement, ol 
rauſe it to be corrupted, interline, put in, or ratte 
out any thing out of any writing, that the tru 
thereof may not appear as it is written, ſuppreſſi 
Wils or Teſtaments, or other like'writings, counters 
ſeit other mens hands and Seals, open any mans Will 
yet living, and impart the ſecrets thereof ro'thg 
parties adverſarie, unſeale ſuch inſtruments or writ« 
as are left with him to k ueath unto 
themſelves Legacies in an other nians will. without 
his good will and priviticz waſh or clip gold,” of 
ſowder therein any corrupt mettals, make baſe ſilver 
money; pretend themſelves to be Noble men or 
Gentlemen, whereas otherwiſe they are but baſe 
perſons; wilfully challenge unto themſelves an other 
mans name, or Arms; cog and foift in womens la- 
bours or other wiſe, falſe births, or adulterous chil 
dren, in ſteed of true and rightfull hcires; ſell one 
and the ſame” thing to two men, carrie about falſe 
Paſports; uſe falſe Meaſures, or corrupt thoſe tha 
are true, in fome caſes, are ' puniſhed by death, in 
other by baniſhment, impriſonment, or cutting off 
— one We — — of * — —— oy 
an ick office, abuſe the ſame to gain, 

and doth char money, which he ought 4 doc 
ſor thankes, the Law ordereth, that the offender 
hall be called to acc ount for his ſuppoſed bribery,' 
and if hee be found guilty thereof, fineth him ſoure 
fold to the party grieved, and beſide, decreeth him 
to be baniſhed, Such as by ill deviſes and policies,” 
raiſe up the price of corne, and other vi&tual}, or get 


the 
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: and Eccleſiaſticall Low. 31 
te whole ſale of any merchandiſe into their hands, 
chat they may ſell it the dearer, are puniſhable at the 
e diſcretion of the Judge, which according to the 

quality of the — and fact, reacheth ſomtimes to 
baniſhment, ſomtimes to death it ſelfe. If any take, 
purloyne, or intervert to his own uſe any de- 
dicated to holy and publick uſes, or cauſe the ſame 
to be taken, purloyned,or interverted; or if any take 
away any braſen table, wherein any publick Lawes 
are gra ven, or the bounds of any are deſcrib- 
ed, or blot out, or change any thing thereof, or 
covetouſly pay in leſſe money into the Exchequer, 
then by right he ought to have done, and hath not 
. with the Exchequer for the reſidue, is to be 
condemned in the three double of that which is the 
refidue. and is beſide to be baniſhed. 

If any, to get an Office, procure a number of hired 
voicesJbefides the loſſe of the Office he ſueth for, his 
puniſhment is temporall baniſhmet, If any ſteal away 
any childe, the body of any free-man, & ſell the ame 
away, or detein them againſt their will, the fault is 
1 If any ſlanderouſly charge an other with an 
— — — bear any falſe witneſs again 

im, or willingly give any wrong Sentence againſt 
him; or on the contrary fide, difſembleth fuch 
fults as he knoweth, and colludeth with the adver- 
or giveth over the proſecution of a crime hee 
undertaken to follow, untill he have leave 


r 
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wh 
granted him by the Judge, to deſiſt from his accuſa- 
tion, the ſame is to be puniſhed with the like kinde 
ofpuniſhment, that hee would have the other pun» 


bed by, unlefle he beacquitted there-from by the 
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32 Aview of the Civile | 
Princes pardon; or that the Adverſarie be dead. 
publick Judgements where the Offender: ap x 

ares not, Proces is to be awarded out againſt hial ;, 

his ance, by a certain day to clecre him 
Elf; at which day if he appeare not, an Inventory ill; 
taken of his goods, not to the intent they hould| * 
Gent, but that they ſhould be reſerved to his uſe, if fl 
hee returne again within a year, and cleere himſelf 
etherwiſe they become the Exchequers for ever 
how innocent ſoever the party afterwards appears 
to be. If the Offender be preſent in Judgement, and 
deny the fact, he is to be confuted by witneſſes, oꝶ 
other proofe; or if there be juſt matter of ſuſpition he 
to be put on the rack; which, albeit in matters « 
Eſſe danger, is great cruelty, yet in great and horri« th 
ble crimes it is neceſſary: If theOffender have either 1 
confeſſed the erime, or be convicted thereof, then it 
Glloweth, that the party couvicted, be puniſhed 
either by death or otherwiſe, according to the quay 
ty of the perſon, or condition of the offences 
Puniſhments by death are foure, Hanging, Burning 
Heading, and caſting the Offender to be devoured! 
by wilde beaſts, amongſt which may be reckoned, 
Exile or Baniſhment, for that it takes away a mans 
and bereaves him of his country, which to 
every good ſub ject, is as dear unto him as his life” 

— _ _ 1 infli& death, were 
many, & ſuch as it pleaſed the Magiſtrate in his 
diſcretion to appoint, The Law having pafſed upon! 
the Offender in ſuch ſort, as ſhould be to the loſſt 
of hislife, liberty, or countrie, his goods boca 
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Aforthwith forfcited to the Prince, ſuch (I mean} 

"Jas are of value: but for the other, the Law allow. 
"th them the priſoner; : for his maintenance duri 
e time of his impriſonment, andMatidfying f 

Fees as are due to the Officers thereof which hath 

e where the offender hath no childre, otherwiſe 

10 halfe of his goods commeth to his children, 

= be in caſe of Treaſon, -whiere all is con- 

ed. They are alſo held for convict and guilty; 

ch either upon a guiltineſſe of minde make a- 

0 way themſelves before Judgement, or ſtop their 

II erat with a bribe, that they ſhall not "follow 

che Law againſt them, and their goods are no leſſe 

I confiſcat then the others. But it is otherwiſe in 

woſe which are baniſhed for a time; or to à certai- 

5 ge place, or in ſuch as the Law having once paſſed 

d them, are either in their liſe; or after their 


ath, by the bounty and mercy of tlie prince re- 
aoredz in which rake 

Honour: the body being executed, the cartaſſe, 
be the moſt part, is granted to burial, uolfſ i be 


they recover Goods; Name; 


bor matter of Treaſon, or other ſuch f offence. If 

y have beene unjuſtly condemned: either by the 
| or — "of the Jadpe; the law 
| proc him an - appeale, that is, a provocation to 

r Judge, 4 he may bear the cauſe anew, 
reſorme that which is ES ne into 
iner: and if che higher] the partie 

| grieved hath well appealed, wy is to reverſe the for- 
—— otlierwiſr to ſend the Offender back 

| udge, from whence he came, there to receive 
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va lyeth, as from the Prince, 
repreſent the Prinoeʒ neith 

may hee — hath renounced his appeal 
Appeales are made from l to 554 
and from him that is Delegated, to him that di 
Delegate: Appcales are to be made within ten day 
after ſentence giyen, or within ten dayes after t 
Notice is come to the party againſt whom the Sens 
tence did det n unleſſe there attend therec nz 


N 


was ſirſt r i 
r ee 4 to 
hands are, . bound: but if the ſorme 
Sentence were voyde bylaws ( as in ſundry 
they are) then there needeth no A . 
Sentences paſſe into 4 Appeale 
in cri caſes, cannot be juſtified a P 
but it ĩs otherwiſe in Civile _ — n eren 
one cauſe;;doth not exempt — 
from his ] ·ẽʃ, / Judge, — 2 — es If cheap 
pellant die during the time ofthe Appeale, and le 
no heire bebinde him, the Appeale ceaſeth; — 
leave an heir behinde him, and the matter of the 
WW none but himſelſe, he r 
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compelled to follow it, for every one may renou- 
ho 455 his owne ſute: but if it concerne the — 
als 28 body, then may hee be compelled to 


| ut Exch uer is the Princes Tear and the 
— common; wealth, and hath many 
Jo ives, which private men have 
8 en captive by, the enemy, be- 
come their ſervants, who have taken them, unleſſe 
eher they eſcape home again themſelves, or be 
of tanſomed by their friends ; in boch, which caſes, 
bey recover all; .righrand privilk hadin 
ir owne common- wealth before-Byahe La og 
ies whatſoever, - are bound to ſerve 
mon- wealth in warrez in ſo much eker 
ng ay withdraw himſelſe, or his g es from: it 
ist@ be counted.as, a rebell, and 
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er their owne; Lawes, and, 
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thoſe that dwelt in Shires, the chicfeſt-M | 
was he whom they called Derurio, who was n 10 
ſent by the of Rome thither (for he waß 
M te ol Magiſtrates) but elected by the peoph 1 
N ce was, to keepe treaſurie oft. 
_— de victnall, exact tribute; 8 2G 
red there, i in maner as out Sherifes 
= — — was only annual; leſt by wee 
goverment, and contimuance thereof it 
Wunde 0 Such av are e are t g 
dae wealth in fich offices, places; « al 9 
| litic Re is fic 41 
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— OE of rhreeforts; Parrimoui , F 
ch as "to ever 4 to pen 
78 wh flood da 
wich were to 


by the care ark-indaſtrie' of hy 1 
nd His &6rpors labour, without enpence d 
tr! 4 5 th, x ft 5 care © 40 I 
r of t expence 
th ee de eee : 
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ao, ſome for that they are in Places of 
2 fervices for Gods Religion, as cathedrall C urches, 
ad other Churches arc; ſome for that they are of 
good and neceflary places for: Seminarics- for the 
8 common-wealth- , for learning and ſuch other im- 
a0 ployments, as Colledges, Societics, and Schooles of 
i rnjng and nurture are. Legates and Embaſſadours 
ad immunitic from all publick ſervi vices, not onely 
de time of their embaſſage, but alſo two years aſter | 
Heir returne; They were called Legates, in that they 
ve choſen as fit men, out of many; their perſon 
was ſacred both at home and abroad, fo that no 
wi man might lay violent hands on them without 
each of the Law of Nations. Such as are Magi- 
x Feates of Cities „ ſo to governe, that no negli- 
may bee: juſtly imputed . unto them, ether 
they ars to anſwer it, and that when their 
4 is expired, 'they give ap a juſt account, both 
af ef what they have received, and what they have 
id out, and pay in the reſidue, if there bee any. 
$1 Governours of Cities, together with the conſent of 
be Burgeſſes thereof, may ſet downe ſuch orders 


'A 
A decrees as are for the benefit and well orderin 


1} thereof, which are to be obſerved of all thoſe hic 
arc Inhabitants thereof, and being once well and 
| ſet downe, are not to be reverſed, but to the 
1 of the Citie or Commonalty. New publick 
8 workes, ſuch as are good for the Common-weale, 
Very one may make without the leave of the Prince, 
it be done for æmulation, or cauſe of diſcord; 
It for old works, in which ſtands the ſecurity of 
e Common- wealth, as 9 Towers, 99 

a 1 an 
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novated in them, without the Princes warrant; | 
neither is it lawfull for any mari to grave his name 
in any publick Worke, unleſſe it be his, at whoſe 
oft the worke is done, Faires are authorized by 
Princes onely, and arc invented for trade of mer« 


chandize, and uttering of wares which Country- 


and Wals of | Cities, nothing is to be done or in- 


men have cauſe to buy, or (ell: and have their pris 
viledges, that no inan in any Faire can be arreſted 
for any private debt, they were called Nundine, be- 
cauſe that among the Romans, they were anciently 
holden in one place or other upon every ninth day. 
Hee that for ten years ſpace intermitteth to uſe his 
Faire, Ioſeth the priviledge thereof. If any make any 
promiſe to a Citie or Common-wealth, to — 
thing upon certain cauſe, as that hee might be made 
Conlul, or that he would repair ſome part of the 
Citic that was burnt, he ſhall, by the Law, be com- 
pelled to performe his promiſe; for it is not meet 
thar ſuch PR ſhould be ſatisfied with repen« 
tance. Such as profeſſe liberall Sciences in any Coms 
mon-wealth-, whereby youth is inſtructed, & 
brought up to knowledge, or be School - maſtert 
or Profeſſours of Phyſick, or be Midwives 
Notaries, Auditors, or Caſters of accounts, og 
Regifters, the Law alloweth, not only a competent 
ſtipend in recompence of their skill & paines, but 
alſo affords them means, how the ſame ma 
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' recovered if it be denied. But as forPhiloſophers and 


Lawyers, the Law hath appointed them no ſtipend 
not becauſe they are not reverend Sciences, and 
worthy reward or ſtipend, but becauſe 2 1 

a them 
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chem are moſt honourable profeſſions, whoſe 
worthinefſe is not to be valued or diſhonoured by 
money: yet in theſe caſes many things are honeſtly 
taken, which are not honeſtly asked; and 


the Judge may according to the quality of the 
. the skill of the Advocate, the cnfte 


ome of the Court. and the worth of the matter that 
is in hand, appoint them a fee anſwerable to their 
place, as alſo to ſuch as are Interpreters betweene 
tics in matters of traffick, when one underſtands 
Fun others language. | 


C H A P. II. 


SECT. 1. 
The ſecond Volume of the Civile Lam, i the Code, 
which is diſtributed into twelve Books. Ny 
the Code is ſo called. 


He ſecond Tome of the Law, is the Code, and 

I ftandsin twelve Books, wheraof eight, for 
che Titles, follow in a manner the order of the 
| a few titles onely excepted, which are added, 
beides thoſe of the Digeſt; but as for the foure 

EJ other, which are the ficſt, the tenth, the cleventh, 
em and the twelfth; although the ſubject they treat of 
be named in the Digeſt; yet the things which are 
chere named, are not handled in the Digeft; and 
nes therefore will I paſſe over thoſe eight. other, leſt 
+ happely I might ſeeme to doe one thing twice, and 
wy e will I referce the Reader over to that 
© LF which hath beene faid-of them before, in the handl- 
1 D 2 ing 


cm 


40 - A viewof the Civie 1 
' ing ofthe Digeſt; for they are almoſt twinnes of one 
mother; ſo that whoſoever knowes the one, ſhall 
with no great difficulty diſcerne the other, and 
come to the other four; yet not mentioned the 


But yet before Hay open the matter thereof, I will 


* 


y 
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ina word or two ſhew why this Volume of the 
Law is called the Code, who is the author thereof, 
and out of whom it was collected, what moved the 
author, after ſo many learned titles ſet downe be- 
fore, of ſuch things as are in the Digeſt; deduced, by 
ſuch a number of worthy Lawyers (as the Lay 
of the Digeſt themſelves doe by their inſcriptions 
ſhew; for every law, carrieth with him in his forces: 
head, che name of his Author) to make a new 
flouriſh of the ſame, ànd what the knowledge of the 
Code doth conferre unto a Student or praftiſer of 
Us * more then the knowledge of the Digelt 
oth, | 
The Code therefore is named of the word 
Caudex, that is, the trunke or timber of the tree} 
from which the barke of the tree is pild or pulPd 
off, of which men anciently uſed to make writings 
tables, artificially binding them up into the forme of 
a booke, and ufing them for bookes, before theuſe 
of paper or parchment was knowne; inſomuch, as 
many of theſe tables being bound together, they 
Why this were called a Code, or booke: befides, whereas the: 
Tome of the anrient Lawyers before Fuſtinians time, uſed to 
_ £4 write their pleas and anſwers in ſcroules of paper 
=" parchment, Juſtinian himſelfe firſt put them in 
| booke, and therefore termed them by the name of i 
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lat the Code. . * 
* CEodcis. The Code it ſelfe is compiled of the anſwere of 56, 


Emperours, 
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+ Emperours, and their wiſe Councell, whereof ſun- 

1 dry were learned and skilfull Lawyers, as the ftorie 

of that time doth ſhew, and the lawes themſelues 

doe name ſome of them, as that moſt excellent and 
ar famous man Papinian, and ſome others; that is, 

dom the dayes of Adrian the Emperour, unto the 

ge of Juſtinian himſelfe, 

Tue cauſe that moved Juſtiniau hereto, was, that De reaſon 
In che Digeſt hee found not every caſe decided, that which mo- 
ls out in common uſe of life ( for how is it poſſible, — the 

When as every moment there fals out new matter,; — 
r which former lawes made no proviſion?) and 20 Cade. 
therefore thought good to ſupplie that by new 
LTawes, which he found defe&ive in the old: fo that 
the multiplication of thoſe ticles grew not, that the 
'Emperour had any meaning, to fill the world with 
multitude of Lawes, for hee had found the incon- 
yenienience thereof already, and therefore had re- 
pealed and aboliſhed ſo many thouſand of old Law- 

8, as he had; but it came rather of that, that the 
multitude of cauſes were fo many, that every day 
there fell out ſome unexpected thing that was never 
heard of before; beſide notw¾ithſtanding the care- 
fulnefſe of the Emperour himſelſe, and his great 
Lawyer Tribonian and others, whom he uſed for 
the lelecting and chooſing out of the pureſt, beſt, 
and moſt agreeing Lawes among themſelves, out of 
that indigeſted heap of Lawes he then aboliſhed; 
et they were not ſo quick ſighted, but in that great 
1a | Yorke, ſundry. antinomies or contrary Lawes paſt 
Fa | fem, which had need to be expounded and amend- 

, and the Authors to be recited: Further, ſundry 
6. 23 of 
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of ancient Lawes were ſo ſubtilely written, that 
there was more wit then profit in them; ſo that * 
was expediem, the Emperour ſhould explam the 
Came, & putting all ſubtility. aſide, give a right ſeno Y 
unto the Law. Laſtly, whereas many things were de 
livered by them briefly, and therefore obſcurely, I 
the Law-giver in his Princely wiſdome, ſet out the 


Game in other Lawes more plentifully and diftindly, J - 


all which were the chĩeſeſt cauſes, why the Empers 
our ſet out the booke of the Code. 
The Code neither in ſtyle, nor in methode co 
eth to the perfection of the Digeſt, as that which 
for the ſtyle is a barbarous Thracian phraſe Latins 
ized, ſuch as never any mean Latiniſt ſſ whereas: 
notwithſtanding the ftyle of the Dige 2 gray: 
and pure, and ſuch as doth not much differ — 
the eloquenteſt ſpeech that ever the Romans ue 
and for the methode, it hath no particular diſpolis 
tion, other then ſuch as is borrowed of the 
it ſelfe, and otherwiſe is rude and unskilfull , whe 
it doth recede from the ſame: yet doth it not lacy: 
his good uſe, for to ſuch as follow the practice q; 
the law, the knowledge of the Code is much moꝶ 
expedient then the knowledge of the Digeſt is, fof 
chat the lawes of the Code doe determine matters 
in daily uſe of life; which, becauſe they are a like in 
all ages (for the ſame is evermore upon the ſtage,the | 
perſons a little altered) it cannot be. but the leatſ 
ning thereof muſt be very profitable and expedient 
for the Common-wealth, whereas notwithſtanding 
the learning of the Digeſt ſtands rather in the dil] 
cuſſing of ſubtil queſtions of the Law, and enumerdy 
| * tions 
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CY tions of the variety of opinions of ancient Lawyers 
wereupon, which have more commendation of 
wit, then benefit toward the common- wealth in 


| ern; but hereof hitherto. 
1 0 SECT. 2. 
8 The Argument of the firſt Booke of the Code. 


He firſt Booke of the Code treateth of Religi- 
on, and the Rites and Ceremonies thereto 
belonging, whereof I ſaid there was no ſpeciall 
'Fraftate in the Digeſt, ſaving that it devideth the 

= right into that which concernes the Chu- 
ua, and Church-men, and the Magiſtrates of the 
| Common-wealth, proſecuting the later branch 
I thereof onely, and omitting the firſt, becauſe out of 
hat Heatheniſh Religion, which was uſed in thoſe 
cent Lawyers daycs, and thoſe ſuperſtitious 
s, Whereof their Bookes were full, nothing 
J conld be taken that might ſerve for our Religion: 
a _— he inſtituted a new diſcourſe thereof 
the Code, beginning firſt with the bleſſed Trin- 

I tie, one in effence, and three in perſon, wherein he 
Et downe a briefe ſumme of our Chriſtian faith, 
oy ble to the do&rine of the- Prophets, and 
nj Apoſtles, and the foure firſt general] Counſels, the 
* {| Nicene, Conſtantinopolitan, Epheſine, & Calcedon, 
nt q forbidding any man publickly to diſpute, or ſtrive 
gy Wercabout, taking occafion upon the Neſtorian 
wy irrefie, which not AN had ſprung up, and 
da dfightily inſected the Church, which einten 
m 220 a D « by 
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by this confeſſion of Faith ſo publiſhed to the whole 3 
world, and a penall Edict thereunto, hope 
to repreſſe: After hee hath ſet | downe a full an 
. ſound confeſſion of the Chriſtian faith, conſormabię 
to the Primitive Church; next hee addeth a title oF: 
the holy Church it ſelſe, and of her — vb 
which either concerne Ecclefiaftical mens perſons 
themſelves, or their ſtate and ſubſtance, or the ati 
bons one Eccleſiaſticall man had againſt an other, o 
with, or againſt Lay perſons: where alſo he pro: 
ſecuteth the degrees of Priefts, or Miniſters, theit 
offices, orders, and how the ſame are to be come i 
(that is, without ſbribes or Simony, or other worldly N 
reſpedt, fave the worth of the perſon onely } & thꝭ ; 
rights of holy places [ Prieſts in the Law are call dy 
from the Latine, Sacerdotes, either becauſe theigY” 
office was Deo ſacra dare, to ſacrifice to Godzor elle, 
becauſe they were conſecrated, and as it wert 
ſevered from the reft of the people, and given up ta} 
God: they were alſo called Elders, anſwerable ti 
the Grecke Hess either for that they wen 
" In oo ſo in age, (the Law having provided, that no mai 
Jan's Epi ſhould be promoted to the dignitie of a Prieſt, til 
cop. 9 Preſ- hee were 35 years old) or elſe, becauſe they c ay | 
byteram , to be ſuch in manners and carefull 3 1 

Collat. 9. themſelves.] A mongft Prieſts or Miniſters, Biſhops 
ot have the firſt place, who are, as it were, theY 
ici Overſeers and Superintendents ofthe reſt, ſo called } - 
of their watchfulneſſe, care, labour, and ſaithfulneſſe - 
in teaching the people, and doing other dutict - 
which they qwe unto the Church. | The loweltF} * 
degrees of men in the Eccleſiaſtical Hierarch noel 8 
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e Clerkes, as the word Clericis is reftrein'd to 
ea 4 narrower acception. For in the 2 is moſt 
14 groperly applyed to all degrees of the Clergie, and 
WY jsa terme contradiſtin& to the Laitie: and they are 
Of zalled Clergie, from the Greeke ufd quia de 
eie Domini ſunt, vel quis Dominus ſors eſt & pars 
FB Clericorum, either becauſe God is their portion and 
a+ lot, or becauſc they are his; as Papias hath obſer- 
ed.] To ory Prieſts, and other of that ranke, 
did appertain the care of Hoſpitals, whereof ſome 
cir were for Orphans , ſome for infants, ſome ' for im- 
potent and diſeaſed perſons, ſome for poore people, 
11 for ſtrangers, and other like miſerable perſons; 
d therefore together with the title of Biſhops and 
& F Clerks, is joyned the title of Hoſpitals, or Almes- 
cry houſes. In place next after the Biſhops themſelves, 
& comes their power and audience; for albeit the 
r& F chicfcſ office ofa Biſhop, is to inftru& the people 
n che doctrine of the Word, and in good example 


= 


life: yet foraſmuch as all will not be obedient unto 
the Word, neither brought by the perſuaſion there. 
of to good nurture, and to be kept in order, and 
Ly theeminencic of the degree, wherein the Biſhops 
re placed, is not ſufficient to keepe the people in 
oF obedience without ſome power and juriſdi&ion, 
aud becauſe the Church it ſelſe is the mother and 
wF maintainer of Juſtice, therefore there is by the 
Emperour himſelſe, and his predeceſſours, as many 
is profeſſed Chriſtianĩty, certain peculiar juriſdicti- 
ons Eccleſiaſticall, aſſigned to the Biſhops, more 
e worthy then the Civile, over perſons and cauſes 
1 Tadel ſuch as touch the Soule and Con- 


ſcience, 
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ſcience, or doe appertein to any charitable or god i 
uſes : and over the Laitie , fo farre forth, "| 


either the Laitie themſelves have beene cc 


to ſubmit themſelves unto their government 1 that 
ou 


is , ſo farre as either it concernes their 


health, or the outward government of the Church 
in things decent or comely, or that it concerneſ 


poore and - miſerable perfons, ſuch as widowe 
orphans, captives,and ſuch other like helpleſſe peo 


are, or Where the Civile Magiſtrate cannot be come 


, or doth voluntarily delay judgement ; in all 
which, ancicntly a Biſhop was to performe double 
faith and ſanctity; firſt of an uncorrupt Judge, and 
then of a holy Biſhop: But in many of theſe matters 
in theſe dayes, the Laitic will not ſuffer themſel ve 
to be controlPd, and therefore hath taken away 
moſt of theſe dealings from them, yea, even in 
charitable cauſes. Immediately followeth a title of: 
Hereticks , Manichees, Samaritans, Anabaptiſts 
Apoftatacs , abuſers of the Croſſe of Chrift, Jewes| 
and worſhippers ofthe hoaft of heaven, Pagans, and 
of their Temples and Sacrifices; whom the Biſhop! 
is not onely to confate by learning, but alſo to ſup- 


—— by authoritie, for he hath not ge 11 


word in vaine. The Hereticks, Jewes, and Pagans 
ſhall not have Chriſtian men and women to be 
their ſervants: that ſuch as flic to the Church for 
ic, or claime the ayde thereof, ſhall not be 
drawne from thence, unleſſe the offence be — 
and done ofa pretenſed and purpoſed malice, in 
which caſe no Immunity is to be allowed them, but 
wicked people are to be puniſhed according _ — 
58 0 eſert, 
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agrecable e the word of God it ſelſe, which 
Would not have 


y : And fo farre t part ight, 
| ineth to the Priel, or Miniſters, and 


chair Function, which was omitted in the Digeſt, 


proſecuted in the Code. Now it followeth, that 


* with like brevit I run over the three laſt Bookes of 
the Code, which 


themſelves were rather ſbadowed 


a in the Digeſt, in the title of the right of the Exche- 


Lberties are to be ſued. Of the right 
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quer, then in any juſt proportion handled. 


*- The Argument of the 10, Booke of the Code. 


He firſt therefore of them ſetteth out, what is 
1 the right of the Exchequer, and in what 
things ir ſtandeth, as in goods excheted, becauſe 
2 no heire unto them, or that they are for- 
cited by any offence worthy death, or otherwiſe. 
How ſuch as are in debt to the — — their 
| thoſe things 
which the Exchequer ſels by outcry, where he that 
offereth moſt, carrieth it away, and how the ſame 


may be revoked, unleſſe all rights and ceremonies be 


ſolemnly performed therein. How things that are in 
Common betweene the Exchequer — men, 
may be ſold, and that the Exchequer evict nothing 
that it hath once fold, for that, it were a thing 
againſt the dignity of the Exchequer,. and would 
terrifie-private men for bargaining with ic. Of thoſe 
that have borrowed money out of the publick re- 
ceipts, and what penalty they incurre, if they repay 

| it 
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it not at their dayes covenanted, ſomtimes the for« 
feiture of foure double of that they have borrowed, 
ſomtimes danger of life it ſelſe. That in caſes off 
ties, the Exchequer be not preferred befor 
h as the Offender was truly indebted unto, but 
that they be firſt ſerved, and then the Exchequer 
have onely that which is left. What uſurie the 
Excliequer may take, that is, for money lent, and 
not for ſuch ſammes as grow out of Mul&s a ] 
Penalties. That ſuch ſentences that are given againſt 
the Exchequer, may be retracted within thee year 
following althoogh ordinarily all other Sentences 
are irrevocable "after ten dayes; neither can be res! 
formed after that time, cither by N of the 
Prince, or by pretence of new proofe. Of the goods 
of ſuch as excheat, by reaſon they have made no 
Will, and of the goods of Incorporations, that is, 
offuch as dye without heires, that they come not 
to the common banke of the citie, but that they 
excheat unto the Prince: Of Promoters, by whoſe 
informations any goods are confiſcate, either by 
reaſon of the goods themſelves, for that they are 
adulterine, or that they are prohibited to be exports 
ed or imported, or upon ſome other like cauſe, or 
by reaſon of the perſons that have offended, and 
crimes wherein they have offended; and their 
puniſhment, if they give in any wrong information, 
or other then ſach as they are bound unto by vertue 
of their Office: and that they give no information 
in, but by adviſe of the Attourney of the Exchequer, 
and that they make no information againſt their lord 
and Maſter, but in caſe of Treaſon, That is — 


2 22 


ES lawfull for no man to make ſute unto the Prince for 
choſe things that are confiſcated unto the Exche- 
Y quer, as though it were more Honourable for the 
Prince to beſtow ſuch things on his Courtlers,then 
"F tokeepe them to himſelfe: and therefore, ſuch as 
are the Princes Secretaries, his Maſters of Requeſts, 
and others that are of his remembrance, are forbid- 
den to make any Acts, Inſtruments, or other writ- 
ings hereof, unleſſe the Prince of his owne mori 
and atno other mans ſute, will or command the 
fame: Of ſuch as put themſelves into the Exchequer, 
upon any confeſſion made againſt themſelves ; Of 
fach, to whom the Prince joyntly hath given an 
farme or like thing, that where one of them . 
without an heire, the other may ſucceed him: Of 
Treaſure found , that the Exchequer be made ac- 
inted with it; and that if it be found ina publick 
ce, halfe goeth i he Exchequer, the other to 
the finder: but if it Be in a private place, then halſe 
tothe Lord ofthe ſoyle, and the other to the finder: 
Of proviſion for Corne, and ſuch other like: Of 
Tribute, — was an —— payment. Of im- 
poſition and ſuper- ĩimpoſitions, which were paymen- 
ts laid upon the fubje& above ordinarie ann, for 
ſome-preſent neceffity, to which charges, the or- 
dinary taxe doth not ſuffice; which was not to be 
done, but upon great & urgent cauſe, by a Councell 
called together, & with the conſent of the ſub ject: 
Of Collectors of the Subſidies, and in what manner 
they are to be collected & brought into the Exche- 
r, & of puniſhment of thoſe that in the collection 
thereof, extort more then is due: that it ſhal be lawfal 
to diftrain for Tribute unpaid: that ſuch acquittances 
as 
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as the Exche ſhall deliver unto the accomꝗ 

© tants;ſhall be their full and finall diſcharge: and ti 
Sabfidic Books ſhall every quarter be ſent᷑ up ini 
the Exchequer with the account of the Colletorgf 
that thereby it.may appeare how much every ma 
hath paid or oweth unto the Exchequer : an 
that nothing may be done for the grievance of ti 
poore, or the favour of the rich; Of the Booke off 
accounts of yearly gifts that commonly Sub jedi 
preſent unto the Prince at New-years-tide an 
otherwiſe, and that they be divided from the a 
_ = the Exc 1 — — be fred 

e payment ribute : Offpending c 
ſuch ancient — and other like proviſion, 15 i 
upin the common ftore-houſe, and making pro 
vifion for a new, and compelling the ſub jects, 


as have plenty of ſuch grain if it happen to by | 
— ard — ng | that the who 
loſſe thereof may not lye upon the Exchequer 


What penſion ſuch Mannors as the Prince hatl 
given or releaſed from payment of Subfidies ſhall 
give, and that no man be ſo hardy to beg ſuch # 
matter of the Prince, left the revenues of the Exches 
quer be thereby diminiſhed: Of Mannors that have 
beene tranſlated from the payment of one kinde o 
provifion to an other, or that have beene in theit 
taxation over · rated: Of Braſſe that Minerall Coum 
tries are to yeeld, or money in lieu thereof, Oe 
Controllers, whoſe Office it was to caſt over again 
ſuch accounts as were brought into theExchequerz! 
or to examine them a-newgleft perhaps, there might n 
be an errour in them · ad 
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ud ſo farre as concerning thoſe things which 
w ppertain to the account of the Exchequer, or 

patrimony thereof, or ſuch penſions or pay- 
ments, as are duc unto the (ame. Now followeth 
me other part of this tenth Booke , which contain» 
the burthens, duties, or offices impoſed on the 
jet in the Exchequer , and what excuſe the 

| — might alleage in this behalſe. 
Ki +Burthens or duties, were either perſonall, as pla- 
of Honour , which were not to be continued 
rom the Father to the Child; or they be Patrimo- 
wall, which are charged upon mens inheritance, ei- 
ther for the good of the Common-wealth, or to 
ich the Exchequer againſt dangers that are like 
enſue: which are undertook and performed ci» 
er by thoſe which are of neceſſity to obey that 
ich is enjoyned them, or by thoſe which offer 
emſclves voluntarily thereto, which ſeldome ap- 
eth in patrimoniall charges: but in matters of 
lonour and Perſonall ſervices, it many times com- 
meth to paſſe, that men excuſe not themſelves from 
bearing of. Offices, or doing of perſonall ſervices, 
«4 Yalthougt they have an immuni rom them, either 
y the grant of the Prince, ( which is to be under- 
ooc of extraordinary ſervice only, and not of or- 

F aary) or by the benefit of the Law; for by the 

Law men are many times upon juſt cauſes excuſed 

Jom perſonall ſervices, ſo it be not from ſuch ſer- 

nes as no man can excuſe himſelfe from ſuch as 
1 ar Poſtings and carriages, when the Prince paſſeth 
or the Tenure of his Inheritance do fo _— 

RY and the erecting and repairing of Bridges, ayes 
"| Is an 


. 


, 
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and Walls, the proviſion and carriage of Corne,andf} 
other like kinds neeeſſary for the maintenance of i 
Princes houſe. Men are excuſed either gener; 0 | 


7 


. 
* 


from all kinds of ſervices, or particularly from-ſomg: 
as all Minors, ſpecially ſuch as are Students in | 6 
famous Univerfity, whileft. they give themſel i 
there nnto their e, are excuſed from all Pew 
ſonall ſervices, but not from Patrimoniall ſervice” 
as alſo all old men of the age of ſeventy years and 
upward, all profeſſours of Liberall Sciences, when 
the common; wealth is benefited, all profefiany 
Phyfick, Grammar, Oratorie, or Philoſophie, fo} 
they be allowed by the Magiſtrate and ſeven $killly 
men, in the profeſſion which they make ſhew of, ali 
* pits be not Supernumerarii,- or above the number f 
una in- thoſe that are to be allowed, in which number any 
munitatis Neither * "Potts nor + Auditors: they are alſo e 
prerogati- cuſed, which upon juſt cauſe are diſmiſſed, eit 
v4 juvan- out of the Army, or out of the Scholes, either u 
4 75 lack of health, or that they are fo wounded, that 
ford. Ls. they can neither ſerve in warre any longer, nor lot 
lib. 10. ger indure ſtudie, which are ſo to be underftos 
But the Chat they yeild excuſe from Perſonall ſervices: c 
Interpre - and not from Prediall. ut | 
tation is n n 
more merciſull then the Text. For the Gloſſe faith, Pozte hoc ipſo qu 
Potte immuni tatem non Habent, non quod eam Diuini Spiritus non merea 
turz ſed quod lex deficit, Ff. The Law hath it: Non etiam Calcylative, 
J 4. De Proff. & Med: lib. 10. Cod. And ff. de Excu: Tut, I. Edd 
Mad xAN re dg Narbugtr ds AD NN ery GATE 
A 2 twhere the Law expoundeth Calculat 
by dba, that is, faich Brifſen and the Gloſſe, Qui artem numera wn 
docent : anſwerable to that which Cujacius hath noted out of the . 
. Oi e u, u,? 3nd) Si oxevTES, and then it may be thong 
that the Law here meaneth by Caiculeteres, theſe that taught to caſt u 
AC it, E iphering-Maſters. Thet 
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Thoſe things that yeild excuſe in part, from 
perſonall — = nb a the Renting of the 

ayy # inces cuſtome, the baſeneſs of the perſons tate, 
ot fit to beare any Office of credit, infamie, baniſh- 

vent, an amotion from a mans place and d 
10 Feminine ſere, which are to u oe ſuch Offices 
e -onely, as are agreeable to their ſexe, Embaſſages 

cel impoſed upon any by the Prince and his Councell, 
wi Which hath immunitie alſo of two years after their 

by xeturne, if the Embaſſage were into places beyond 
the Sea, or into any farre Country, not if it were 

Into any country neer at hand. Skill in any manuall 

wy Art or Myfteries, to the intent that they may have 
al both time to learne their Arts and ſo become the 
auler in the Game, and alſo have more alacrity to 
an} Teach others in their Myſterie. That care be had, 
bat ſuch be choſen to Office, that be of the wor- 
tha thior ſort for their vertue and place, and the richeſt 
ef their ſtate: that no man be choſen to Office for 
vie, and if any be, and the ſame be proved, he 
2þJ that did chooſe him thereunto is to be fined, and to 
bay the expenſes of the ſute, unleſſe he, which is 
choſen die within a ſhort time after the choiſe, then 
his ſucceſſors are not bound thereto. Further, men 
re excuſed, if being in one office, they are choſen 
co another, to the intent, they may the better ex- 

Leute and performe that office they have in hand: 
Such as are Rememhrancers, which make Books 
of what is due to the Exchequer, and what is 

beoght in, Auditors, receivers, Tellers, Granarerg, 
*lghers, ſuch as weigh and try ſuch Gold, as is 
ught and gaid into the Exchequer 3 9 

l | a 
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Gat les cb! of gtther up oth got th * 
Proyinces tot Arch the ſame Nl. 
Ine the e er, ae bk wt ts 10 q 

rot Gr ln. their hands then the Law af 
i tbe Jae od core the Game to the 
own uſe, without great offence to the Prince aii 
on weaſth: the like is for a Crowne of Ge 11 
is, ſuch gold t hat is put in'Crowns, and offereſ 1 
85 Prince upon any publick gratulation, or ar rf 
e that hath happily nehlieved, 
uſlices of Peate, which are diftributed by urs 
wes, for the noe quiet and pexecable goyernment 
ofthe fime, whofe--care was to Rek oue theevs 
and malefacrors, and to foreſer that the cou 


mutiny, by reafon of tf Y 
by google Abe co that were fevied upon then | 
that for gold, there mi — — filver ; and agaly 


filver for gold in the xche ſo that the val t 
thereof Wits GN farts 2 they 


Have no poſſeſſions, 5 
Pitrimoniall or Predfall ip! We if . ; 
Had Lands and Heredie x Seat for 92 
Mfamic, they are excluded from all Perfonall char. 
ger chat are of credit, | 


3 0 r.. * 
The Argument of the 1. Botk of the cle. 


"He eleventh Book proceedertr in the ettumhen ; 
tion of other vocations, that are ex 1 
' perſonal ſervices of the commonwealth, "hk 
t 


r,, . ß Sc icma da. 


that have been named * the tenth Book as 
ers of ſhips dif} Mariners, which ſerved to 


I Metchandiſe or proviſion for che Princes 


© 5 
1.3 | 
1. ; 


lu 


uſhold;- out of ſotreine Countries into the Prin- 


he | fm ſote-HoulE ; 4, although they were private 


were imployed to that ſervice, ſo 


1 dy then he is to 

prod unto the Exchequer; other- 

then in the caſe of private men, who arc them- 
to beare the loſſe of chofe things which are 


1 — oc or imported; neither can they make gain 
private men ipwrack, de of thoſe things whicfx 
2 caſt out i — the ſea, to eaſe the lading of the 


t are bound to reſtore ĩt to the owner, under 

pain of confiſcation of their goods by the Tempo- 

dale and ex communication of their perſons by 

Feckfiefticall Magiſtrate. Adde to this, Myners 
Se aud the governors of the ſane; ga- 
of Maskles and other like ſhell-fiſh , with 


= whoſe blood, either purple is made, or out of which 


Pearles are taten: which colour Princes onely 
t a; as alſo Velvet and cloth of Gold; nei- 
was ĩt ta wyſull for any man (under the degree 

of che Plinee) to weare the (ame, ſaving only wo- 


cen in ſome fort, for that ſuch ornaments are fitter 
£8 bf women in ſome fort, for that fuch Ornaments 


ip #6fitter fot women then men. Joyne to theſe Mo- 


5 


2 which ſer * to coyne money, Wain · men 
2 or 


or Carmen, which with their own cattdl carrycds | 


or conveyed things, which belonged to the Princes 


Treaſurie. The like priviledge had they whichi f ye 


made Armour for the Princes Armorie, as Spears, 
Breſt- plates, Darts, and ſuch like; or made Bridles, 
Girdles ſtudded with pearle or precious ſtone untay 
the Court, for the Kings houſhold, who onely 


were allowed to wear the ſame, Such as had they 


* Nullius Care and government of any Corporations, as the; 
rei indiga, Princes Bakers, Vintners, Paper-ſellers, Money 


* Patrici- changers, profcſſours of Liberall Sciences, ſpecially; 


us * it. in Rome, and Conſtantinople, which after the ſeates 
— of the Empire was tranſlated thither, had all the 
dayes i: priviledges of old Rome, ſaving the Eccleſiaſticall 


was much primacie, for which, notwithſtanding there was 


retouned long diſſention between the two Cities, 1 
for the flu- - Next after Rome and Conſtantiuople, Beritus a 
dy of the chick: Citie of Syropbenicia had great priviledges, 


— — for the famous Univerſity which was in the ſame, 


em. $.Hzc and ſuch Provinces or Countries as ſerved the 


autem: un- ſame, or any of them with yearly proviſion of: 


de Impp. Corne, Oyle, Beef, Mutton, Pork, and ſuch other, 


Theodoſi Iqce victuall : which proviſion was to be diſtributed 
wg _ among the poor and impotent of the Cities, and; 
eam ur- not to be given to ſtout and valiant beggers, which 
bem Me are able to get their living with their own hands, 
tropolita · and therefore were to be compelled to work. The; 
no nomine Aldermen and Governours of Cities, for that they, 
— — are imployed in matters of greater ſervices, yet none 
dent, & of them were to be called to any Office, before he 
Briſſon re. had been even with the common - wealth, iſ happily, 
latetb. any of them were in geht to it; neither ere they 
| 


a- 
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or any of them excuſed more chen from perſonall 


ces, but in prediall duties, they payd every one 


| ccording to his rate. But as for Enterlude- players 


d houſes of baudery, they had no exemption at 


| Hf, but paid double charges to the reſt. Of huſ- 


men , ſome are ſeryatits, as Copy-holders, o- 
rs are free, as Free-hilders, who notwithftan+ 

themſelves are, as it were, bound unto the 
yle, and are rated in the Subfidie- according to 
ir Acres; and if they have no Land, then accor- 
ig to the head or number of their houſhold ; 
ich notwithſtanding, at this day, is taken away; 

theſe, as well pay rent to the owners of the 
ground (wherein notwithſtanding the Landlord 
mot exact of them, cr charge them above that 


which hath been covenanted between them) as 


Tribute, and Headfilver to the Common-weakh: 
the declining of which, and avoyding of neceſ- 

y ſervices of the Common-wealth, as no man 
put himſelf under the patronage of any Noble 

n, ſo alſo they cannot be called from this ſervice 
or the Common · wealth, to any other. Country- 
men, ſuch as were addicted to the ground they til- 


Ed, althougb the ground were their owne, yet 


Guld' they not ſell it to any man, but to him that 


was of the mother: village wherein himſelfe was, 


A Mother -village was that, whenee all the villages 


wund about were derived. Althovght all ſuch huſ- 


bandmen as dwell in any village; are ts pay ſubſidie 


er ſach goods as they poſſeſs, or ſuch Lands as they 


hold; yet · one neighbour is not to be diſquieted or 


0 arreſted for an other mans due; for that it is a thing 


E. 3 unlawfull 
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men indifferently, according to the val * theie 


and the worth of their good: 
"3 81 1 rating of ey af Fxch 246 ; 
ers W men accord that WALL 
they phonghe cir ſtate to be a n had they | 
Levellers or 8 e Wo „ Who canfidered 0 | 
ſet 4D eg , men made jp 252 9 
oun a eee rated E 
ng mare 4221 others ay were 2585 
— = ſuch grounds as EE 
barxen; ſho 25 e t Wi c 
e barren ſhould: rough A eel 
be: ſuch meanes the Prince might 
our of both: March · grounds, 
qunds of any kingdome, ſerye 
of ſuch Garxiſons as are there 
of the Marches , Fel ſuch ch a8 hal 
are to pay a yearly. proyiſion 
ame ; * 40 . ; Woods 
forrefts, which are 5 out upon a ccrtaine ye 
rent, either for a certain time, or in fee farm 
eyer, which in reſpect they pay au e 
ment to the Prince, either in T in pro 
are diſcharged from all other rdinary and e 
ordinary — blick things are thoſe w 
appertaĩne to the Exchequer, or to re 
which may in like ſort be rented 2 Char 
or ever, 8s the poſſeſſion of the;Exchequer 
ſo it be done to che certaine benghy oſthe Chur 
and under ſuch ſolemnities, as in this caſe are requiy 
ce it cannot be let out but ſor 30, yearh 
or 


: 2 Tecleſiaſticall Lam. 59 

| « for thre lives. Fee-farme is, when the lands and 

| $enements, or other hereditaments, arc let out for 

| » under a certain yearly rent, in reacknowledge- 
J= of the Soveraignty thereof, belonging ſtill to 
firſt Lord, cheeky! both the right and poſſeſ 
2 to the ſormer in fee. 


8 E. C T. 5. 
Tbe Matter of the 12. Book of the Code. 


He third and laſt of theſe Books, treateth of 
the Honours that the Exchequer piveth ; of 
the firſt and chickeſt was the retorſhip, 


which anciently was a great dignity, but after be- 
an idle name onely, and a ken to the Se- 


as in which at their ow charges they were 
ſet out playes and ſhewes , and gave unto the 


Fre in confideration of his or their glebe 
a certaine quantity of Gold called Aurum 
! if they had no glebe land, then offered 
— the Emperour another piece of Gold, called 
E aurea, both which afterward were taken a- 
Next was the Conſulſhip, which was not to 
by ambition, or by ſcattering money 4= 
mong the people, but by clecr ſuffrages and deſert : 
After the Confultbip came in place: the Conftable, 
or Maſter of the Souldiers, and the which were 
called Bat icii, for that their fathers had been Se- 
tors, whoſe place under Auguſtus was equall to 


eConſuls, although they were in no office and 
| of the common-wealth ; and the other is 


E.4 : not 


rere 


wg 
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not ſo much an adminiſtration as a dignity, as th 
Senatorſhip ansiently was, into the which who chat 
were admitted; were accounted: as Parents to the 
Prince, and Fathers to their Country: Fe | 
in place were the Princes Chamberlains, who were 
adorned with ſundry priviledges, and had the titls 
of honour: Fiftly followed the Treaſurer, who was 
Maſter of all the receipts and Treaſure of the Princt 
publick or private, & of all ſuch officers as were uns 
derneath him: then the Prenotary, chief Notary of 
Scribe of the Court, who were called Primicerius, 
To this purpoſe note, that the Ancients for want of 
thoſe more proper materials, which experience hath 
diſcovered do our times; were wount to write iu 
wWiuaxen Tables, as may be obſerved out of the Juni 
Tib. 1. Eyiſt Elinie in an Epiſtle to Tacitus. Note alſo, that upoti 
occaſion given for: inroling of their names, who 
bare any office or dignitie, the uſe was, to ſet the 
higheſt degrees in primꝭ cer, in the firſt place-of 
the Table, from bence they were called Primiceriis 
* Auſten therefore he that is chief of any dignity or officy 
calleth S. may be called Primicerius, according to that of 
Steven Phovorinus: eqmurigt@ 5 v . f myo; 
ad ng ont rhe bf of any d order: hence it is, that we finds 
— = 7 in Codin, Primicerios Aule, Leforum, Bar angoramy 
the Arch- Cc. and for this cauſe , the Law here calleth the 
biſhop of chief Notarie Primicerium. | Aſter him that -wat 
Dole in his feſt Secretarie, there was an other, called Secundes 
Feral of cerius, the ſecond Secretarie, and after them; othet 
— + Clerks of the Councell, who were not all in one de- 
Peter pri. gree, but ſome were firſt, ſome were ſecond, and ſe 
cerium A- in order, as their perſon, place, and time di 
peſtolorum. require: Over whom was the Maſter of the * 
who 
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bo now is called Ghancellour, and ſuch as are of 
de Princes privie Councell, or Aſſeſſors of his pri- 
16 5 wherein he heareth Embaſſages, and 
TEbateth the greateſt affaires of the State, and other 
vweightie matters. The Preſident or Tribune of the 
1H Schools, where young men were trained up to feats 
all of Armes. The Martials or Prefidents of Militarie 
6 affaires ; the Phyfitians of the Princes body, Con- 
Janine in old time honoured with the title of 
Farles, as he did the reſt of his chiefe officers, but 
now they are without the dignitie of that title: 
we Earles of the Countries who governed the 
1} Provinces or Shiers whereof they were Farles: 
pProfeſſors of Law, and other ſciences twentic years 
together, deſerved by the Law to be made Earles. 
The Porters ofthe Court, and the Princes watch, 
ich watched nightly for the defence of his body, 
che guard or Protectors of the Princes Body, and 
their Captaine, — ＋ were chief the Stan- 
derd- bea rers, as in whom the Prince repoſed moſt 
truſt, and uſed them chiefly in all matters of danger. 
Next unto the Chancellour, or Matter of the Rols, 
were the Clerks, and others that ſerved in che 
Rolls, in which the decrees and reſcripts of tlie 
Prince, the Supplycations of the ſubje&, and the 
orders chereapon ſet down are recorded, laid up, 
and kept, as the Rolls of Remembrances, of Epiſtles, 
Libels,Ordtnances,Gifts given by the Prince, & ſuch 
like: beſides ſuch as ſerve the Prince not in matters 
of learning, or warre, or the pen, or other like pla- 
tes above named, but in actions of the common- 
wealth, and inpublick offices either of peace or 
warre, 


the —— i 
or . —. 


1 which were part of the Princes Sa 

appdi e invvard ſervices of the Princg 
in che Court, , as 1 TyFery N Waitgry 
amberers, 


and fuch ather,and their Governoury 


arbi Which upon remove provide for t 
e all which had — privi * 
Servitiis & and imm br that they were all accounte 
Miniſteriis Sguldiers, o the eleven F Schooles for Henchy 
Pripcipis —— ſundry youthes, under maſters peo 
— ted. for that -purpaſe, were trained up 


L raing, ſome other in Military 7 that th 

n he ſervice of the Prince 
Preguſta- camman» wealth, and had for their better education: 
rores,Prin* ag auaugil allowance of the Prince; and from 


abi inte- thance when they, were ſufficiently iaſtructed op 
— — trayned up; Were ſent out to ſuch, ſer ces as en 


ſtris dero · Were fit ſor. 
ta, ut Præ- 
guſtatores, Pipcernz, Veſtitores, Piſtores,&c.  Cpjacius. hic, & Wes 
in Oeconom. Juri. pag 225. 7 Sc boole⸗ in the Code at 
Corpora five ordines officialium, hoc eſt, corum qui munere & off 
cio aliquo quod ad Principis Minifterium pertineret , fongebanrar, 
Prat. Conceraing theſe, ſee Panei roll. upon the Notiria imperii. 
Author whereof ( Marian 4 Scat if it be / Cujacius ſait h. rec bench ad 
more then ten Schaales, hut the Emperour maketh mention. of eleveny 
Cod, de Locat. & Cond. I. fin. of 
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"64 A view ef ile Civile - 1 
js to give them leave for abſence, and what is the 
' rof them, "that without juſt cauſe be 
nper abſent from the Armie, then they have lead 

Of young fouldicrs, and and of their training up; 
A fouldiers ; and of their priviledges : Provifioh * 
for keeping ſaſe the Sea cot, and ordinary hig) 
of the Countrie, that ſuch as journey may 
paſſe free without hurt or dammape ; of runnagates 
out of the Army, and ſuch: as conceale them, and 
88 8 1 of ” hen fuch 
Officers as have in the warre, and of their pre. 
ferment, if amy be fe for it, that they ſucceed in cher 
fathers office or roome: Of the Sergeant Major, the 
Clarke of the hand, and other ſuch officers of the 
Campe, and of their office, reward and puntiſb- 
ment: of places diſpoſed of, for publick poaſts, and 
carriapes in in high beaten wayes, and other by: 
br e how the ſame & the Cattle 
are to be uſed; thatis;that theꝝ be not driven for: 
ward with ſtaves or clubs, but with whips onely 
and chat ho Poſft-horſe. or 'catriage be talen but! 
for uſe of Poſt letter; to whom they are to be: 
ted, and for what time: Of the Apparitors, 
f Sumners or 'Baylifes: Of ſundry great 
officers and of their Scribes, and Regiſters, and of 
their tryals : Of the fees of Advocates, and of the 
. A . tors. And this is the ſumme of 
thole things which are ſpecially contained in the 
Code, Cite: things which ic hath, common 
with the Digeſtzthe knowledge whereof at this day 
is not ſo neceffary for the Civilian (who in this 
age bath little uſe thereof) as it is expedient for 
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alors of State, and ſuch as are called to place 


o may thereout marke | 
7 gy . as the — 
2 * weh are herein handled doch * well 


= 0 = * 
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C H A p. III. 
SEC. I. 


What dr Authenticks are, and why 
they are ſo called. 


4 
a) 
nd 
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Il 
tie 
he 
be 


He third Volume of the Law is called the 

Authenticks, of the Greek word «i21]dy, 
. either becauſe they have authority in 
ly: themſel ves, as proceeding from the Em- 
t perors owne mouth, or that they are originals to 
be other writing, that are tranſcribed out of them. 
be Authenticks therefore, arc a Valume of new 
* Confficutions , ſet out by uſtinian the Emperor, 
0 Ge he Code, and brought into the body of the 
"1 bn Law under one Booke. 
- 


N 
1 


the Authendcks, is not that order obſerved in 

c diſpoſition of the Lawes, as is either in the 

or the Code, but as occaſion was offered of 

x doubt, Err. the Princes reſolution was nec- 

: ry to ever ſo it is (et dove without any 
or” ether methode — orme, Th 
; by , 


qi g 


| 0 el 1225 Al "4 | 


They were called + Novels, becauſe "ol & 
new Lawes, compared to the Lawes of the 52 
or the Code. 

Of theſe Conſtitutions, ſome were general, 
3 did con- oerne all who had like cauſe of doubt 
$ e Colla· ſome other were private, and did concerne dou 


Tom., place or ons, they were writ for which 1 
. — ith filerice. | ; ol 


aulg at e 

ſint poſt Cod. Juſtin. Ropetit 14 Prale ions? and therefore the ol 
calleth them v$a@pds g n ,u⅛ (0 liłewiſ the conſtitutions of 
the Emperours, which were newly publiſhed after the As 
alled the Noyely of Leo, Nicephornss Michael, Ge. X ; nol 
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Read; to ſequeſter one of her children from the reft, 
| tie will betow ſuch things, as ber firſt 
banc F watriage, it chat the 
ef —.— hall be common to them all: Nei- 
ber that ſhee convey it over to her ſecond h 
yr his children, and fo defraud her firſt husbands 
cchudren. And that a man in like ſort ſurviving his 
ſhall doe the Ie toward his firſt wives &hil= 
mn, as concerning ſuch Dowry as the firſt wife 
I brought to her husband. 
of Suerties and Warranties, that the Creditors 
; firſt ſue their Debtors, and take execution” 
it R chete goods, and finding them fot payable, 
then take their remedy 5 ain the Sent 
O Menkes, that they build no 9 but 
with the leave of the Biſhop, who is there with | 
<4 to * lay the firſt tones And that the 8 
appoint uch an Abbot over the Morikes, 45 i - But the 
*tve and in merſt excels the refts And beſides of 
their habit, converſation, profeſſions, and change mention * 
of life, and who is to ſucceed them in their goods this Rite; 
and inheritance, for thus 
Of Biſhops and Clerks, that is, that Biſhops and faith the 


a 'f Clerks be of good ſame, of competent leariifg, and Law:None 


ge, and that they be ordcined and promoted with- — pre- 


vat Simonie,or buiberie, or the injury of the prefent erect a 
0 8 Inturnbents And that — be a ſer number of ( @hurh 
40 +7 oo every Church, left the Church and Pa- or.) Mona- 


ng ry 7 N 


| The place, betoved of God, having bern made acquainted with ir, 
1 5 Aer auch lift up his hands to Heaven, and c rate the placc 
10 Nerat prayer & i ard 70 7h ues baer 
18 Bricles (pduly 5 + Teownnrty They © reg 5avpey : and — 


| ” vier of the Civile - 
' ere& the Symbole of our Salvation, we meane, the venerable 
. eruly pretiqus Rood. In Auth, De Monach. 5 Ilud igitur. Call. 1. Sce al 
 _ fo Novell. 123. & 131. And the like is commanded in the gar 
TI, 3amediusr b ov Moregiguy Yer ty pert | 
ei ;] Let thar this laying the 
ſtone, hath been of ancient uſe in the Greek Church, may be obſer. 
vel out of their Euchologne, where it is ſaid, that the Biſhop , aſrg 
- Come other Rites performed , de 5» M Thaw iv 73 a 
rue ave Suriadlieoe nip # 2 >» 
end aminuew, fm nafgy bye of aller 
gun af, arg Tag iu, fte rigen asrhy oy 
p wny wrlw, &c. x rot d Tei | 
37550 : ſtanding in the place where the holy Altar ſhall be ſer, ſai 
m prayer, which being ended, he giveth the Ite Miſſa eſt, and then g 
| Keth up one of the ſtones, and having cut a Croſſe upon it, himſelf 
with his own hands layeth it upon the Ground-worke, then he pr 
nounceth the E 4 ar, &c. and ſo the Work-men be 
the building. That which followeth in the Kuchologue, diſcovercth 
the forme and manner of ſerring up the Crucifixe , which the Lay 
calleth Zravggriiytey : the Reader may ſee #is A gun. of 
Euchologue. The like Ceremonies are uſed in the Latine Church a 
this day, as may be ſeen in their Pontificale , page the 28x. of rhe 
which Clement the 8. ſet out at Rome, in the yeare 1565, © 


SECT. 3. 


What is conteined in vhe ſecond Collation. 


7 1 55 He ſecond: Collation treateth of the Churches 
„0 State, that the lands of the Church be neither 
fold, aliened, nor changed away, (but -upoh 
neceſſity, or that they be let to farme for a time; a 
other juſt cauſꝛ) no not with the Prince hin 
ſelfe, unleſſe the change be as good, or beitet, t 
that which hee receiveth from the Church: and 
; an 
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any man preſume contrary to this forme, to comge 
nich the Church, hee ſhall loſe both the thing 2 
changed, and the thing he would have changed for 
, and both of them ſhall remaine in the right of 
the Church: And that no man give or change a 
barren of ground with the Church. f 
That | es and Rulers of Provinces bee made 
thout gifts: of their office, power, authoritie, and 
ſtipend, and that they ſweare, they ſhall fo ſincerely 
and uprightly execute their office, as knowing they 
{hall * an account thereof to God and the King; 
which oath they ſhall undergoe before the Biſhop 
of the place, and the chiefe man of that Province, 
whither they are ſent to be Judges or Governours, 
O the Maſters of Requeſts and their office, which 
offer to the Prince ſuters Petitions, and report them 
back from the Prince unto the Judges. 
Of wicked and inceſtuous Marriages, and that 
ſuch as mar rie within thoſe degrees, forfeit all that 
they have unto the Exchequer, for that when they 
ht make lawfull marriages, they rather chaſe to 
e unlawfull marriages. 


SECT. 4. 


The Argument of the third Collation. 


T He third Collation conteineth matter againſt 
Bawdes, that they be not ſuffered in any place 
ofthe Roman Empire, that being once warned to 
forbeare their wicked profeſſion, if they offend 


therein again, they dic the death therefore. If any 
F | man 
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* Sciat ſe man let any houſe to a bawd, knowing him to be a 
wecem lib. hard, that he ſhall forfeit * x. Il. to the Prince, and 
Ss: his houſe ſhall be in danger to be confiſcated.. 
penam, &. Of Maiors and Governors of Cities, that ſuch be 
circa ipſam Choſen that be honeſt people, and men of credit, ani 
periclitatu- that no man of the Citie bei g thereto choſen, 
rum bab: reſuſe the ſame, and that ſuch as are thereto choſen, 
N ſhall ſweare they will proceede in every matter, ac. 
De Lenco;. cording to Law and Conſcience: 
Bus. $$anm That there be a certaine number of Clerkes in 
cim. every Church, and that ĩt be neither diminſhed, not 
Coll. 3. increaſed, and therefore that there be a tranſlation 
| of thoſe that abound in one Church, into an other 
Church that wanteth, - | 
The precepts which Princes gave to Rulers 
Provinces, were theſe in effe&, 'that wheras them- 
ſelves were freely choſen thereunto, they ſhould in 
due ſort and ordergoe into their Provinces, that 
they ſhould keepe their hands pure from bribes,that 
they ſhould carefully looke unto the Revenues of 
the Exchequer, and the peace and quiet eſtate of thi 
Province, repreſſe outrages and rebellions, procutt 
that cauſes be ended with all indifferencic, and or- 
dinary charges: to foreſee, that neither themſelves, 
nor any of their officers, or under miniſters, doe 
in jurie to the people, and ſo rhoſe that ought to 
helpe them, ſhould hurt them: To provide that the 
—.— not neceſſary ſuſtenance, and keep the 
alls of the Citie in reparation: that they punilh 
offences accotding to the Law, without reſpect to 
any mans priviledpge, neither admit any excuſe in 
the examining or correcting of the ſame, fave in- 
nocencie 


like wicked men: that they ſuffer not Lands to be 
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nocencie ontly: that they keepe their Officers in 
order: that they admit to their Counſell ſuch as are 
good men, & are milde towards ſuch as are good, 
and ſharpe towards ſuch as are evill: that they 
afford not Protections to every man, neither to any 
one longer then it is fit and convenient it ſhould be: 
that where they remove, they vexe not the Coun- 
trey-· men with more carriages then js needfull: that 2 
they ſuffer not Churches, and other like holy places, * Auxilia. 


: buntur au- 
to be a SanAnarie to murtherers, and other ſuch — 


— 
ſold without ſine made to the Exchequer: that they — 


regard not Letters or reſcripts, contrary to Law, lesEccleſia- 
and againft the weale publick, unleſſe they be ſe- um de- 


conded: that they ſuffer not the Province to be fenſores De 


diſquieted under pretence of Religion, hereſi, or Princip, 


 ſchiſme, but if there be any Canonicall or ordinary g vegue 


thing to be done, they adviſe thereabout with the autem ho- 
* Biſhop: that they doe not confiſcate the goods af Micid. 
ſuch as are condemned: that they patronize no man 4 — 
unjuſtly: that no man ſet his Armes or Cogniſance — 
upon an other mans Lands. neither that any carrie eum dupli- 
any weapon, unleſſe he be a Souldier. cem in utro- 
what is an hereditary portion, and how children are que caſu 
to ſucceed: of ſach as deny their owne hand · writ- — 2 
ing, and“ how they are to be puniſhed, as well in n 6 

onall as in reall actions: and that ſuch deniers /mzg: g 
after their deniall be not admitted to other excepti» Studium 
ons: and the taking away the thing in controverſie vero. 


from him, which denied the true owner to be Lord 


thereof, 
F 2 SECT. 
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 Whatia comprebended in the fourth 
Collation. | | 


He fourth Collation handleth matters of Mar- 
riage, and that marriage is made onely by con- 
| ſent without either lying together, or inftruments of 
hb dowrie ; Of women that marric againe within the 
yeare of Mourning, which by Law in ſundry forts }} ; 
were puniſhed , for confuſion of their ifſue ; that 
there be an equall proportion in the Dowrie, ande 
the Joynture : Of divorce and ſeparation of marrĩ - 
ages and for what cauſes, by conſent, for impoten- 
cie, for adultrie : and that Noble women which af- 
ter the death of their firſt husband, being Noble 
onages, marrie to inferiour men, ſhall Iooſe the 
dignitie of their firſt husband, and follow the con- 
dition of their ſecond husband. 
Of Appeales, and within what time a man may & C 
+ Wikil appeale and from whom, and to whom the appe ti 
— — is to be made. - 
1 That none which lends money to a husband - h 
quam unam Man, take his land to morgage, and + how much! 
pro ſingulo uſury- money a man may take of a husband - 80 
ſolido an- man. d: 
- = Of her that was brought to bed the eleventh ! 
"Yr ang moneth after her hasbands deceaſe, and that ſuch Y th 
Atrical. ⁊s are borne in the beginning ofthe ame moneth Þ th 
$. Fancimu are to be acccounted for legitimate, but ſuch as - 
are 


/ 
* 
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are * borne in the end thereof, are to be holden 


for baſtards. 8 bf => 
Of inſtruments and their credit, and that in every teth ac 


inſtrument there be Protocols left, that is ſignes ter of fact 
and notes of the time when ſuch a contract was contraty 
made, and who was notarie and wineſſes to the to this 
fame, and that after it be written faire, and engroſſed Law: A 


ina lidger or faire + mundum Book, gy ma 


| that was 
delivered of a child the 14. moneth after her husbands deceaſe, never- 


theleſs, the good repure which was generally!conceived of this wo- 
mans continencie, prevailed ſo much againſt the letter of the Law, 
that the reverend Judges awarded the cauſes of child-birth to be ex- 
traordinarie, the woman to be chaſt and the child legitimate: Hec 
tamen in exemplum trahi facile non oportet , as the Gloſs there con- 
cladeth, + yepryy xgleggy: Chartam puram. 


SECT. 
bat is compriſed in the fifth Collation. 


e fifth Collation forbiddeth the alienation or 

4 ſelling away the immoveable poſſeſſions of the 
Church, unleſſe it be done under certaine ſolemni- 
ties, and then onely when the moveable goods are 
not ſufficient to pay the debts of the Church or 
holy place. 

Further, it provideth that the name of the Prince 
for the time being, be put in all inſtruments, and the 
day and yeare when the inſtrument was made. 8 

That the Oath of the deceaſed, as concerning 
the quantitie of his goods, ſo farre as it toucheth 
the deviſion of the ſame among his children, be 

; F 3 holden 
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holden for good, but that it be in no ſart preſudi- 


ciall to the creditors, | 

Of women tumblers, and ſuch other of like ſort, 
which with the feats of their body, maintaine them · 
ſelves, that no oath or ſuretie be taken of them, 
that will not leave that kind of life,fince ſuch oath is 
againſt good manners, and is of no value in Law. 

That ſuch gifts as are given by private men to 
their Prince need no record, but are good without 
enroling of them ; and in like ſort ſuch things as are 
given by the Princes to private men. 

That no perſon,thing,or Gold of an other man 
areſted for an other mans debt, which now they ca 
repriſals, and that he which is hurt by ſuch repri» 
ſals, ſhall recover the foure double of the damages 
that he hath ſnffered thereby, and that one man be 
not beaten or ſtriken for another. 

That he that calls a man into law out of hie Ter- 
ritorie, or province where he dwelleth, ſhall enter 
caution if he obtaine not in the ſuteſagainſt him, he 
ſhall pay him ſo much as heJodge of the Court Thy 
condemn him in. And that he who hath given hi 
oath in Judgement, ſhall pay the whole coſts oſ the 
ſute, butafter ſha] be admitted toproſecute the ſame 
ithe will, ſo chat hit put in ſureties to 1 it. 

That ſuch women as are unindowed ſhall have 
the fourth part of their husbands ſubſfance, after 
his death, and in like fort the man in the womans; 
if the man or woman that ſurviveth be poore. 
That Churches or Religious perfons may change 
grounds one with ati other for that one priviledgs 
ed perſons right ceaſeth againſt another, that is in 
like ſort priviledged. | That 
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T bat ſuch changes of Mannors, Lands, Tene- 
ts, and Hereditaments, as are made hy Church- 
men'to the Prince, be not ſained matters, and ſo 
by the Prince come to other mens hands, who have 
ſee on the Prince ro make this change , and that 
the change be made to the Princes houſe one ly, and 
if the Prince, after convey or confer the ſame upon 
any private man, it (hall be lawfull for the Church 
to reetiter upon the ſame again, and to xepoſſeſſe it 
a4 in her former right. F211 
That in greater Churches,Clerks may pay ſome- 
thing for their firſt admittance ;/\ but in leſſer 
Churches it is not lawfull. 7 5115 
That ſuch as build, found, or endow Churches 
| 8 muſt goe befbre the reſt q do the ſame by 
the authority of che Biſhop ; and that: ſach as are 
tilled Patrons, may preſent their Clezkg-unto the 
— but they canner make or ordaine Clerks 
therein themſelve. 0 bis 85 
Thar the ſacred myſteries or miiiſtefies be not 
don in private houſes, but be celebrated in publick 
places, leſt thereby things be doqe contrary to the 
Catholick and Apoftolick faich 3 unleſs they call to 
the celebrating of the ſame, ſuch Clerks of whoſe 
faith and conformitic there is no doubt made, or 
thoſe who are deputed thereunto by the good will 
of the Biſhop. But places to pray in, every man may 
have li fits demea any thing be done to the 
contrary, the houſe wherin theſe things are done- 
ſhalbbe corififcated q and thiemſelves ſliall be punis 
ſued at the diſcretionof the Prince. 
Phat neither ſuch às be dead, nor the Corſe or 
| F 4 Funerall 
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Funerall of them be in jured by the creditors, ' hut 
chat they be buried in peace. | 
That womens Joyntures be not fold or mad 
away, no not even with their: own conſent. 

In what place, number, forme, manner, and * 
= the Princes Councell is to fir, and come tog 
ther. 
Thhhat he chat is convented in jndgement „ if he 
- willfullyabſent himſelfe, may be condemned eld 

iſſue is joyned. | 

That no man build a Chappell or Oratoriz in his 
houſe, without — of the Biſhop, and before 
he conſecrate the place by 4 ; and ſet up {lg 
Croſſe there, and make Proceſſion in the placez and 
that beforr he build it, he allot out lands 
For the maimenance of the fame; and thoſe that ſ 
attend on Gods ſervice in the place: and Shan 
ſhops be not non reſidents in their Church 
at all obey the Princes Judges, wheth 
cauſe be Ci mil or Criminall- they Judge in; "and 
that the cauſes be examined before them without 
reſpect of perſons, and in what fort the Proces\i 
to be framed ſuch as be preſent, DT 
gainſt thaſs that be abſent. 
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What is ; the matter of the fa cala. ö 


Teta Collation ſheweth, by whor micang 
children illegitimate, that is, either by lit 


e or by the fathers Teſtament, 
a or 
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and Fcclefiaſticall Law. "77 
2 — —. of — between the 
Mother and Father of Children; fo that the Motlier 
die not before the perſecting of. them, or that ſhe 
Jive riorouſly with other men, and ſo make herſelf 
unworthy to be a wiſe. 24 A5 6 
That Noble perſonages marrie not without in- 
ſtruments of dowrie and ſuch other ſolemnities as 
are uſuall in this behalfe, that ĩs, that they profeſs 
he ſame before the Biſhop or miniſter of the place, 
| "bra or four —— 7 the leaſt, and 3 
remenbrance ther t in writing, a t 
with the Monuments of the Church; but deck | 
ſhall not be needfull for meaner perſons to obſerve 
he former ſolemnitics. 85 ; 
That ſuch as were indebted to the Teſtator, or 
hoy to whom the Teſtator was indebted ,' be not 
— — — to their children —— hy 
| h be appointed a Tutor, a Curator be jo 
A him, to have an overfight of his dealing: | 
hat Tutors or Curarors are not bound by law-to _ 
let out the Minors money, but if they doe, the in- 
tereſt ſhall be the Minors ; and the Tutor ſhall have 
every yeare two moneths to find out ſufficient men, 


hk 4 
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— 


it is let out at his perill : that if the Minors ſtatę be 
eat that there will be a yearly profit above his 
= the Tutor ſhall lay up the refidue for a ſtock 


_ 


-apainſt he comes to age, or buy land therewith, if he" 
An finde out a good 05 and a fire adde bur | 
childes portion be ſmall; ſo that it will not fir 
then the Tutor or Curator iſpaſe ol 
Minors ſtate; as he would diſpoſe of his one, to 
hich alſo he is bound by oath, How 


to-whem he may let che money out to hyer, ſor that 


* 
* 
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te world I ?⸗ 


78 A ia eſthe Cmil⸗ 
How ſuch inſtruments aner inrolled beſon 
wdges, concerning matters of borowing and len 
a and fuch like may have credit: how men — 
ately bargain gither with writing, or without web. 
ting if themſelves — menzʒ and of the com 
Aon of Letters, and what credit there is to be g. 
ven to an inſtrument, when the writings and wit 
— —— 
Ot unc nd ſuck as riot againſt natuy 
e 
* The 20. as di{pitetully on every light trifle; ſwear 
crime of by. God, and blaſpheme his holy name, again 
BlaphemY Ahom allo is provided the ſentence of dea. 
_” as Juſtices of Peace or other Officers ty 


7 


dious to p 
he Empe- that purpoſe appointed, ſpeedily diſpatch the buſi 
— as neiſſe df thoſe which are of their Jariſdiction : thut 


hethought ſuck as come a ſtrangors and ſorreiners out i 
—4 Ane. Aer countries, having no juſt cauſe of their con- 
uf. Mig; be ſent back again with their ſubſtance r fh 
2 blaſphe. ſuch — — — be id 
mer to go o and rogites, or other lila valiant 8 
— thoy tither drive chem out he place, — 
ſhed ; and p to Iabhaut᷑: et e vermore having regard to 
—— p#dvide ſor ſach ns ere honeſt, bored, ſick or 
et "aq, 7 cadar * * Ws 
faith he, impotent. En — x N 
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es ben and pre nnd — — the Law 
mer adergoe , wil fue 
| e man blaſpheming FT 
Jer ary 49 a, Aach, os "lv X8cp fie 
: hito a box on che care, give him a gan in the m 
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+, ThatClerks be firſt convented before their Or- 


rr rr 


and Eccleſiuſticall Law. 


dinaric, and that the Ordinarie doe ſpeedily end 
the matter, that they may not be long abſent from 
their benefices : and that be not drawne be- 
fore temporall Judges, unleſſe the nature of the 
cauſe do ſo require it, as that it be a meere civile 


cauſe, or a criminall cauſe, belonging wholy to the 
Temporall court ; wherein ifa C ltaltbe found 


he ſhall firſt be deprived from his miniftrie, | 


and then ſhall be delivered over into the Secular 
hands: but if the crime be ſolely Ecclefrafticall , the 
alone ſhall take knowledge thereof, and pu- 
niſ-it according as the Canons require, 

That where on dicth without iſſue leaving behind 
him brethren of the whole blood, and brethren of 
the halſe blood; the brethren of the whole blood 
have the preheminence in the lands and goods of 
the deceaſed , before the brethren of the halſe 
blood, whether they be of the fathers fide , or the 
morhers fide. | Yer | 

That no man make Armour, or ſell it, without 
the Princes leave, unleſſe they be knives or other 
ſuch like ſmall weapons. * 129 


SECT, 8. 


bat is the matter of the ſeventh Collation. 
+46, wv 7879 0 
Mat proof by witneſſes was deviſed to that 
end that the rruch ſhould not be concealed ʒ 
and yet all are not fit to be witneſſes, but ſuch a- 
lone as are of honeſt name and fame, and are with- 
Wok | ont 


5 AView of the Civile 


x their diſpoſitions! be put in writing, that 
after the'witneſſe, be publiſhed , and their diſpoſ- 


tions be known, there be no more production of 


witneſſes, unleſſe the partie ſwere thoſe proofs 
came a new unto his knowledge. 1 
I parents give profuſely to one of their chil 

he other notwichſtanding, ſhall have their la 


portions, utileſs they be proved unkinde towarg 


their parents. | % 
That women albeit they be debtors and creds 
tors, may be Tutors or Curators to their childras 
_ oy then is not an oath to 8 — then 
at they will not marry againe, ſo that they & 
pounce Aar — granted nato them per. 8 
wats conſultum Velleian : and performe all other 
things, as other Tutors do. jp 
That Governours of Provinces are not to caſt 
their charges, before they are called from then 
by the prince, otherwiſe they incurre the danger 
of Treaſon.' 
That womens dowries have a priviledge before 
all other kinds of debt ; that what dowrie a woman 
had in her firſt marriage, ſhe {hall have the ame in 
her ſecond marriage, neither ſhall it be lawfull for 
her Father to diminiſh ic, if it returne againe into 
his hand. od | ; 1 
That a man ſhall not have the property of his 
wives dayrie , neither a woman the propertie oſ 
that which is given her before marriage, but the 
property of either of them ſhall come unto their 
children, yea though they marry not * 


ſuſpicion of love, hatred, or corruption ;l 
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SECT. 9. 
What is compriſed in the eighth Collation, 


T3 
—— 


Ils or Teſtaments made in the behoof of 
children, ſtand good, however i ecx o- 
they are, but they are not available for De iTefta 

„(but ſtrangers are they which are not ment. im- 
children) neither mattereth it whether the Will or P-rfe#. _ 
Teſtament be writ by the Fathers hand only, or by , _ lei- 
ſame other body by his appointment; and as the * 
Father dividexh the goods among the children, ſo 
are to have their parts. | 
Ol Hereticks, and that ſuch are Hereticks, which 
dorefuſe to receive the Communion at the Mini · 
fers hand, in the Catholick Church: That Here- 
ticks are not to be admitted to roomes and places 
ofhonour, and that women Hereticks may not 
have ſuch priviledges as other women have in their 
Dowries. 
That is called mariners uſurie, that is wont to be 
lent toMariners,orMerchant-men,eſpecially ſuch as 
trade by ſea ; which kind of lending , the Law 
calleth paſſage · money, in which kind of uſurie, a 
man cannot go beyond the 100. part: 
That Churches enjoy a hundred yards preſcrip- 
tion. 
That ſuch things that are litigious, during the 
contro verſie, are not to be — A licgious 
thing, is that which is in ſute between the plaintife 
and defendant, 

| That 
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93 | view of theCinile 


That while the ſute dependeth, there be no la 
ters or Edict procured from the Prince concernj 
the cauſe in queſtion, but that the cauſe be decid 
according tothe generall Lawes in uſe. 

That in divorces, the children be brought up 
with the innocent party, but at the charges of 
nocent : and that divorces be not admitted, 
but upon cauſes in Law expreſſed. ; 

That no woman whoſe husband is in warfare 

| otherwiſe abſent,ſhall marrie again, before (he hay 

certaine intelligence of the death of her forma 

husband tither from the Captaine under whom he 

ſerved, or from the Governour of the place whey 

he dyed ;ifany woman marry againe without fad 

certaine intelligence, how long ſo ever otherwil 

her husband be abſent from her, both ſhe andi 

who marryed her ſhall be puniſhed as adulterers; 

and if her former husband after ſuch marriage, we 

turne back againe, ſhe ſhall returne againe to her 

former husband, if he will receive her, other wil 

ſhe ſhall live apart from them both, f 

*De bered; If any man beat his wife for any other cauſe, then 

& inteftat, for which he may be juſtly ſevered or divorced 
ſilauis au- from her, he ſhall for ſuch injurie be puniſhed, 

wha If any man conceive a jealouſie againſt his wiks 

as that ſhe uſeth any other man more familiarly 

then is meet ſhe ſhould, let him three ſeverall time 

admoniſh him thereof, before there honeſt and ſubs 

ſtantiall men; and if after ſuch admonitioa he be 

found to commune with her, let him be accuſed of 

adultry before ſuch a Judge, who hath authority to 

corre ſuch offences. 2 | 

SECT, 
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"What is the matter of the ninth Collation. 


[4 
8 


Ti. ninth and laſt Collation conteineth mat- 
"L ter of ſucceſſion in goods, that as long as 
there be any Deſcendent, either Male or Female, 
Jong neither any Aſcendent , or any Col- 

can ſucceed , and that if there be no Deſcen- 


1 


1 2 then the Aſcendent be gay before the 


teral, unles they be brethren or ſiſters of the 
whole blood , who are to ſucceed together with 
tAſcendent ; but in Aſcendents , thoſe are firſt 
led which are in the next degree to the decea- 
A, then after thoſe which arc in a more remote 
20 that in Collaterals all be equally admitted, 
ich are in the ſame degree, and of the ſame Pa- 
tus, whether they be male or female. 
That the lands of any Church, Hoſpitall, or 
other like Religious place, be not ſold, aliened, or 
changed , unleſſe it be to the Princes houſe, or to, 
or with an other like Religious place, and that ia 
equall goodneſſe and quantitie, or that it be for the 
redemption of Priſoners : and that they be not let 
ont to any private man more then for;30. years, or 
ves, unleſſe either the houſes be fo rainated , that 
cannot be repaired without great charges of 
the Church, or other religious houſes , or that 
it be overcharged with any debt or duties belon- 
ging to the Exchequer , and thereby there com- 
meth ſmall revenue to the Church, or 8 
op place 


84 Aview of the Civile 
1 z in every of which caſes it is law. 
to let out the ſame for ever, reſerving a years : 
ly competent rent, and other acknowledgement &F 
other ſoveraignty therein. 11 
That the holy veſſels of the Church be not (old? 
away , unleſſe it be for the ranſoming of Priſona s 
or that the Church be in debt , in which caſe, 
they have more holy veſſels then arc ueceflary for 7 
the ſervice of the Church, they may (ell thoſe whi 
are ſuperfluous to any other Church that 
them,or otherwiſe diſpoſe of them at their p 
for the benefit of the Church , or other holy 
whoſe they are. Y 
Where Uſuric in proceſſe of time doth dout 
the principall ,- there Uſorie for the time to con 
doth ceaſe, and thoſe particular payments whic 
afterwards doe follow are reckoned in the prindþ 


pal. \ 
What kinde of men are to be choſen Biſhops 
as are ſound in faith, of honeſt life and conver 
tion, and are learned, that ſuch as chuſe them, ſwe 
before the choyce , they ſhall neither chuſe any for 
any reward, promiſe , friendſhip , or any other fink 
ſter cauſe whatſoever, but for his worthineſſe and 
good parts onely. 081 
That none be ordeined by Symonie , and if there 
be, that both the giver, taker , and mediator there 
of be puniſhed according to the Feclefiaſticall 
Lawes, and they all made unworthy ta hold or en- 
Joy any Eccleſiaſticall living hereafter. 
That if any at the time of any —_—— 
objeR any thing againſt him that is to be ele 8 


ay 0 <0 0 ²˙ ˙eůZ—aůnu m.. ed mn” 4 
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4 2v and Fcelefiafticall Lay. 85 
a. the election be ſtaid, till proofe be made of that 
rich is objected by the adverſarie againſt the par- 
G3 Ye elected, fo that he prove the lame within three 
. I} Moncths ; and if any proceeding be to the conſe- 
Wy ation of the ſame Biſhop in the mean time, it is 


That the Biſhop after. he is ordeined, may with 
put any danger of Law, give or conſecrate his 
Pods to the uſe of the Church, where he is made 
Mop, and that he may give ſuch fees as are due to 
e clears by law or cnſtome. 
That Clerks be not compelled to undergoe per- 
funfrions , and ſervices of the common; 
alth , and that the buſie not themſelves in ſecular 
res, and ſo thereby be drawn from their ſpirĩ- 
all function. 
That Biſhops for no matter or cauſe be drawne 
15 a temporall Judge, without the Kings ſpe- 
mall commandement, and if any Judge preſume to 
all any without ſuch ſpeciall warrant , the ſame is 
0 - his office, and to be baniſhed cherefore. 
That no Biſhop abſent himſelf from his Diocts 
without urgent occafion, or that he be ſent for by 
the Prince, and if any doe abſent himſelf above 
one year, that he ſhall lack the profit of his Biſhop- 
rick, and be depoſed from the ſame, if he returne 
not again within a competent time appointed for 
the ame, 

What manner of men are to be made Clerks,fuch 
A are learned, and are of good Religion, of honeſt 
If and converſation , and are free from ſuſpition of 
bocontinencie: that no * be leſs then 35, years 
” 0 
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86 4 viewof the Civile © bk 
of age; and that no Deacon or Subdeacon un 5 5 
| der 25. that all Clerks and Miniſters be ordeir d ; 


| i any build a Church, and indow the ſame, thay 4 
he may preſent a Clerk thereto, ſo that he be wor: 
thy to be admitted thereto : but if he preſent an uu 

. worthy man, then it apperteineth tothe Biſhop 
place a worthy man therein. . 
- If any Clerke be convicted to have ſworne ſalſe 
ly, hee is to be deprived of his office, and further ti 
be puniſhed at the diſcretion of the Biſnop. 14 
That 7 be 22 _ 1 — Rabe ' 
ſhops , & if the parties litigant ſtand to the Biſhop 
Sedo he Civile Judge lball put it in exccution: 2 f 
If they agree not upon the judgement , then the C& 
vile Judge is to examine it , and either to confirms 
or iifirme the Biſhops order, and if he confirme it I 
then the order to ſtand , and if not, then the | 
grieved to appeal. " p 
If the cauſe be criminall,and the Biſhop finde the 
party guilty , then the Biſhop is to degrade him ' 
and after to give him over to the ſecular power: Þ| ® 


the like courſe is to be held . if the cauſe be firſt exas 
mined before the temporall F and the party 
found guilty, for then hee ſhall be ſent ro the Kiko 


to be deprived , and after again ſhall be delive 


tothe ſecular powers to be puniſhed. 2 
That Biſhops be convented before their Metros 5 
ee That ſuch as in Service time do abuſe, or in ju | © 

nim the Biſhop, or any Cleark inthe Church, being at 

td 


taniam 


concuſſerit divine ſervice , bewhipt ,and ſent litto-baniſhments 
Bu 


. and Eccleſiaſticall Lam. „ Sp 
* | Br ut if they trouble thereby the divine Service it capitale 

| EEthey are to dye the death for the ſame. periculum 

That Lay men are not to ſay or celebrate divine —— 
8. ger vice, without the preſence of the Miniſter, and Hiffim. E- 
iy other Clerkes thereto required. Alen, 7 
i | That ſuch E. oe to Law, ſwear in the beginning Deo 

Jof the ſuit, that they have neither promiſed, or will 9 Si quis 


t to the Judge, and that uſuall fees be ta. ©, ſacro 
e Advocates Counſcllours , Procters, or 
ies, and if any man take more then his or. 


miniſt. 


1 fees le ſhall be put from his place of practiſe, 
| I | od forfeit the four Jouble of that he hath taken. 
hat the 4. generall Councels be holden as a 
0, and that which! is decreed in them. 
That the Biſhop of Rome hath the firſt place of 
ing in all aſſemblies, and then the Biſhop of Con- 
inople. 
That all Clergy mens poſſeſſions be diſcharged 
from all 2 extraordinary pa He wg as 
from the repairing of Bridges and High yay 
e the aid poſſeſſions doe lye. 
That no man build a Church, or holy place 
out the leave of the Biſhop , and before the Bi. 


j es ſay Service and, fer up the ligne of the 


er uo man in his owne houſe ſuffer Service 
3 o be . but by a Minifter allowed by the Biſhop; 
uder pain of conſiſcating of the houſe , if ic be the 
Lord of che houſe that preſumeth to doe it, or ba- 
4E ae * yed 
ueath any thing to God,it 1s to be 
1 the Church where the Teſtator dwelled, D - 
G 2 


88 A view of the Civile if 
I any deviſe by his laſt Will a'Chappell, or Ho 
" -' Fpitall to be made, the Biſhop is to compell the Exe 
ceutors to performe it within five years after the des? 
C ceaſe of the Teſtator; and if the Teſtator name any; 
-*.-1 governour , or poor thereto , they are to be admit; 
ted, unlefſe- the Biſhop ſhall finde them unfit for? 
the roome. | 1 
That the Biſhop ſee ſuch Legacies performed, a 
either are given for the redemption of priſoners , as; 
for other godly uſes, _ 
That Maſters of Hoſpitals make an account of 
their charge, in ſuch ſort as Tutors doe. | 
That ſuch as luſt againſt nature, and ſo become 
brutiſh , receive condigne puniſhment worthy their 
wickedneſſe. 
That ſuch as make Eunuches, themſelves be 
made Eunuches , and if they eſcape alive, that . 
oods to be ſorefeited to the Exchequer, and theme 
ves be impriſoned all the dayes of their life. 
ch as by force ſteal away women; themſel ves 
and ſuch as are their abbetters and helpers, are 10 
dye therefore, and that ic (hall not be lawfull for 
her that is carried away, to warry to him that 
doeth carrie her away;and that if her father do 25 


Py » 2 
= l - 1 - 3 7-07 
9 . 
— 7... 7  z 
— n = 1 


* 


his conſent to ſich marrige, he is to be baniſh 
but if ſhe marry him without her fathers conſent, 
then is ſhee not to take benefit by her fathers Wil, 
er any other thing that is her fathers. = 
Theſe, & ſundry other matters of great importance 
and neceſſary for the well governing of a com 
mon- wealth „are conteined in the Authentic 
which I paſſe over with drie foot , not becauſe thej 
"5 are 


. and. Feclefiafticall Lew, 89 


1 re not neceſſary to be known, but becauſe I would 
WY not cloy the Reader even with thoſe things which 


A cheſe workes are the labour of Fuſtiniay, as 
aher gathered together by him out of the an- 
cent Lawyers books, and ſuch Emperours decrees, 
rs went before him, or elſe were decreed and ardei- 
"TY ned by himſelſe, as matter and occaſion offered it 

Wy le; and the youngeſt of them is neere eleven hun- 
TY dred yeares of age, that is, within 500, yeares after 

aon, or not much otherwiſe. 


— 


GH. A P. IV. 


SECT. 1. 


5 Tbat the laſt Tome of the Civile Lam is the 
Feudes, and what they are. 


we He laſt Tome of the Civile Law is the 
Feudes, that is, the Books of Cuſtomes and 
Service, that the jubject or vaſſall doth to 
nis Prince, or ford, for ſuch: lands or fees 
s be holdeth of him. £1139, of — 
Tus peece of the Law, although it was not much 
use ia che old Emperours dayes, yet Fuffiniam 
himſelf ſeemeth to acknowledge them in his Novell 
* 0 con- 


90 A view of the Civile _ 1 
- confticntions, them 7alse5 and thoſe which 
are more carefull to ſeck out the beginning of then 
bring them, ſome from the ancient Clienteles or π, Y 
* tinews the ancient Romans beforeChrifts time had 
as Budeus doth ; ſome other from Alexander Ses 
nuts time, who, as Lampridius in the life of Ala 
ander, faith, gave ſuch lands as he wonne ow 
of che Enemies hands to his lords Marchers, þ * 
his Souldiers, that they ſhould be theirs, and th 
Heires for ever, ſo they would be 8 
neither ſhould they come at any time to the 
of any private man, ſaying , they would more 
flily ſerve , if they fought for their owne | 
which opinion commeth next to the a 
border - grounds of the Romans, where 
there is a title in the eleventh Bock of Code, Hi 
fundis Limitrophis, that is of Border-ground : @& |} 
thers referre it over to Conſtantines time the 62 | 
who enacted for the benefit of his Souldiers, tha 
65 Lordſhips and lands as before time they had 
their wages out of,ſhould paſs over unto their hein 
and be appointed to their familie, and ſlock, ſo that 
they found and mainteined continually a certaine 
| number of Souldiers, Y 
Fee ſor the From whence (ever it deſcended,” this is 
originall of that it came very late to be a. partictilar volui 
the Feuds the Jaw it ſeſe: The compilers or gatheres togeſhe 
— wed thereof, were Obertus de Horta, and Ciraldus Cit 
cially Sir P4869, two Senators of Milaine, who partly gott 
HenrySpel- the Civitc Lam, and partly out ai the C 
mansGloſ- Millaine drew the fame, 


w 
fu 
6 
of 
ot 
Ye 
2 
fo 
to 
th 


4 


but without forme r 1 


14 T a. 
ET 
The 
; E 


ſar ie. ä order. 


: 


the word it ſelſe is a 2 22 D 
I originall; notwithſtanding, as e faith, from 
« 8 mc word Fed, being a good Latin word, and fo 
s be interpreted tauqu am feodum, that is, as a 
« & thing covenanted between two: Others deduce it 
Lom the word Fides, as it were in Latine Fideum, 
by a more pleaſant pronunciation Feudum; 
ud | 4 Treupon ſuch as are Feudataries to other, are 
bed in Latin Fideles, becauſe they owe faith and 
geance to ſuch whoſe Feudataries they are, who 
I the Lombard tongue are called Vaſſals. Beſides, 

Þ Fealtic, which ſome call Hominium, by the Feudiſts 
'F Btermed Homage: for the nature of a feude is this, 
lat it draweth with it faith and homage : ſo that 
bb as are Feudataries, or fee-men, pe them. 
es to owe faith to ſuch, to whom they are in fee, 
Achat they are his men; inſomuch, as when a 
e man dieth, his heire doth make faith, and doth 

0 homage to the Lord, as is well ſeen both in tha 
ad | Lords Spirituall and Temporall of this land, 
in | #ho both in their creation, and alſo in their 
at | acceſſion one after another ſweare an oath , and 
ne | do their homage to their Soveraigne , and do 
pay other duties which are Symbols and ſignes 
ofthcir ſubjection to their Soveraigne ; And for 
others that arc under the degree of Barons, and 
t are fee-men unto the King, and ſo do not ma- 
duell obedience unto his Ma jeſtie, they pay yearely 


*. 


a 

k 

«| ſomething in reſpe& of their homage, according 
. to the itie or qualitic of the fee or tenure 
or | they hold of the Prince. 
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'A view of the Civik 
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A Feude, in Engliſh may be called a Tens, F? 
which cauſed Littleton, when he treated of Feudey, 


ſo far forth as they arc here in uſe in England ( 
as are all thoſe which are called in Latin Feud 1 


litaria, and Feuda ſcutiferorum, called by Fuſtiniay 


dpd, which are by the Lawes of the = 
tearmed by the names of Knights-ſervives, an 
Ficuage) to call them by the names of Tenures. 

A Feude is a grant of lands, honours, or fey 


made either to a man at the will of the Lord, or 


Soveraigne, or for the Feudataries own life, or tg 
him, or his heires for ever, under condition, that 
he and his heires in caſe where the Feude is perps 
tuall, do acknowledge the giver and his heires 19 
be their Lord and Soveraigne, and ſhall beare 7 
and alleageance unto him and his, for the ſaid Te 
nure, and ſhall do ſuch ſervice to him, & his for the 
ſame, as is between them coyenanted, or is prope 
to the nature of a Feude. 9 


= 


< i, S E T. 3. 
Tbat Feuds are eitber Temporall or Per- 
petuall and bow. 
F Feudes, ſome are Temporal], ſome other 
are Perpetuall. | 
Temporall Fends are thoſe that are given, eithet 
for terme ofa mans life, or for years, or at the will 


h as arc Annuities given to Lawyers for counſel, 


Pentionf 
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. Lord, for ſome ſcrvice done, or to be done 
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Caſtalia, and is by Littleton called Caſtle ward, al- 
though by him it is taken for a ſtate of inheritance, 


* 
* 


4 Ty 
{by grant from the Soveraigne, or chief Lord of the. 


 Goyle or territorie, to have, hold, uſe, occupie, and 
joy honours, mannors, lands, tenements, or here- 
»ditaments, to him and his heires for ever, upon 
-condition that the ſaid vaſſall or partie, his heires 
and ſucceſſors, do homage and fealty to his Lord, 
his heires and ſucceſſors, for ſuch honours, lands 
or hereditaments, and do him either ſervice in warr, 
"according as it is covenanted between the Lord 
and his vaſſall, or ſuch other ſervice as the nature 
of his tenure doth require, or if he faile therein, 
be ſhall either finde ſome other in his roome to doe 


E 


pends to any Teacher of Arts and Sciences, Fees 


11 b keeping of Towres & Caſtles; call ed by Feudiſts 


Perpetuall Feuds, are rights which a man hath 


the ſame, or elſe pay a certaine ſumme of money 
In lew thereof. 

Although this Tenure by the firſt creation there- 
of be perpetuall, yet that the ſoveraignty thereof 


| ſhould not ſtill remain unprofitable to the firſt Lord, 


the whole benefit thereof going continually to the 
vaſſall or tenant ; it is provided, that the Soveraigne 
or chief Lord the firſt yeare, the heice or faccefſour 
of the vaſſall comes unto his land, ſhall have the 
whole revenue of his livelihood for that-yeare, or a 
certaine ſumme of money in token of the returne 


thereof unto the Lord, and the redemption thereof 
made againe by the tenant, which by the law of 1he 


Novels is called #5/\*Tindr, and is well nigh the 
lame 
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* Per fon! given to Phiſitians for their advice, Sth 


J 9 * ""#Pirwofthe Cirile mY "A 
Tame that we call livery, which every heire thay 
holdech in Knights ſervice , ſuoth out before he 7 
— poll of his land, as heire to his Ance- 
This:Tenure is gotten either by laveftiture,or by 

Succeſſion, 
[aveſticore  Jnveſtiture is the ſame that we call creation, and 


wh it is. ig the ant of a Feude, or Tenure ? 
Ee A and and folemnitics thereunto be N 
1 wherein the homager, or fcodataric for Þ | 
| — —— part upon his knees promiſeth faith 
alleageance under ſolemne — 5 unto his Lord and 
his ſucceſſours. g 
Succeſſion is, whereby the eldeſt ſonne ſucceedeth 
the father in his inheritance, andif he faile and 
have no iſſue, then the next brother and ſo in order 
ſucceſſiyely ; and if there be no ſonne, then the next 
hcire male, and if there be no heire male, then the 
land eſcheats unto the Lord. For the — 
from whom the Feuds firſt came, or at the 


were C derived from them, directing all their 
— Lacodmun did to matters of af 


feminine Feuds among them, but after by 
proceſſe of time, there were created as well Fei 
nine Feudes as Maſculine Feudes, in ſo much, as 
where thre was no iſſue male to put them — 
women did ſucceed in the inheritance. 


What is 
Succeſſion 
in the 
Feuds. 
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ö SEC T. 3 | g 
Of Feudes Regall * not Regull, Leige and not b 
Leige, and how Feuds may be loſt. 


Ortes ome Regall, ſore not Regall: Re 


gall are thoſe which are given by the Prings 


andy, and cannot be given by any inferiour, ' * 
O cheſe, ſome are Eccleſiafficall, as Archbi- 


ks, Biſhopricks and ſuch lie: others are 


0 = Temporall, as Dukedomes, Earledomes, 


Vicounts, and Lords, who by that are diftingui> 
ſhed from the reſt of che pe — that chey have the 

of the Princes yo at home and ay 
bioad, if they be thereto appointed, and —_ right 


of Peers in makingof Lawes, in matters of xryalh, 


and fuch other like buſineſſes. 

Not Repall are choſe which hold not immediat- 
the Prince, but are holden of ſuch Eccleſia 
icall or Civill States which have lind their tor 


| norsiamediacely ſrom the Printe. 


Beſides Felde ſome are Lage, others nag 
e; Leige Feuds, are they in the which the 
all or ſeodatorie promiſceh abſolute fealtile or: 


faith to his Lord, againſt all men without excepti»'Salve le 
on of the King himſelſe, or any other more auncient Foy que je 
Lord to whom befides he oweth allcagance or ſer- £94 


vice.” Of this ſort there is none in this Realme of 
England, but ſuch as are made to the King himſelſ, 


as appeareth by Linleton in the title of Homage, Homage. 


wherein 


— 


V aveſers. 
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wherein is ſpecially excepred the faith which the 1 
oweth to his Lord the King. 1 
N "_ 


e, are ſuch wherein Homage is | 


nce Wn 2 Prince and Soveraigne. | 
ſuch as are Vaſſals or Leige men, ſome are 
called V alvaſores major es others V alvaſores minores, 
V alvaſores majores ave ſuch as hold great places of 
ate tate under the Emperour or (as the de- 
— — — and are Peers of the 


gives Nobilitic, Valvaſores mino. 
ves, Land) ho cody 


— ch are no 9 — 
and yet have a preheminence above the pe 
are 2 i were in a middle Region between the 
. — the Nobilittie, ſuch as are 2 
and Gentlemen. ä 
J —.— he Feuds are loſt by ſundry wayes, by dealt 
of iſſue of him to hom it was firit ured; votre which 
— — Apertura feodi; Ns ory | 
by them'w termed K tatio frod — for- 
Atere, and that was in two forts, either by noi 
— — — — m — 
ſome villainous act 
in conſpiring bis Soy — tt. 


or deflowring his = or — other like 


A treacherous to his Lord, and e - 
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reſervation of his faith and al· ; 
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Y SECT. 1. 


” What the Canon Lay is in generall : What the . 
'n Decrees are, and of how many parts. 


ND ſo much of the Citile Law, and the 
A the Bookes thereunto pertaining, Now it ſol- 
eth that I do in like order ſpeak of the Canon 
L, which is more hardly thought upon among 
"the people for that the ſubject thereof, in many 

nts, hath many groſſe and ſuperſtitious matters 
ed in the time of Papiſtrie, as of the Maſſe, and 
other like trumperie; and yet there are in it 
| many things of great wiſdome, and even 
thoſe marrers of ſuperſtition themſelves, being in a 

ralitic, well applyed to the ſervice of God may 
— a good uſe and undeſtanding. 

The Canon Law, hath his name of the Greek what is 
word Canon, which;in Engliſh is a Rule, becauſe it the Canon 
leads a man ſtraight, neither draws him on the one Law- 
fide or the other, but rather correcteth that which 
is out of Levell and Line. 

The Canon Law conſiſteth partly of certaine 
Rules, taken out of the holy Scripture, partly of 
the writings of the ancient Fathgrs of the Church, 
partly of the ordinances of generall and provincial} 
Councels, partly of the decrees of the Popes of 
former ages. Of the Canon law there are two prin- 
cipall parts, the Decrees & the Decretals, The De- 
| crees 
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* And Ecclefiafticall Lap. 
crees are Ecclefiafticall conſtitutions, made by N 


Pope and Cardinals, at no mans ſuit, and are either 
Rules taken out of the Scripture, or Sentences, out 
of che ancient Fathers, or Decrees of Councels, 
The Decrees were firſt gathered together by Ive, 
2 B. of Caruat, who lived im the time of Urban the 2 
| thar — about the yeare of our Lord God 1114. but aſter- 
C piled ward poliſhed and perfected by Gratian, a Monk i 
* Trichem: the Order of S. Benner, in the yeare * 1149. and 
in his ſe- allowed by Eugrnim the Pope, whoſe Conteffor he 
| cond Book yas, to be read in Schooles, and to be alleadged | 
Dev i for Law. Oy 
ee "Of all the ſeveral Volumes of the Canon Law, 
ian wrote the Decrees are the ancienteſts, as having their be 
* this Work ginning from the time of Conſtantine the great, the 
- ar Bononia, firſt Chriftian Emperour of Rome, who firſt gave 
1 rh leave to the Chriſtians freely to aſſemble them 
S. Kali faves together, and to make wholeſome lawes for 
”  4nn.1127, the well Goverment of the Church. The decrem 
> Others ſay are divided into three parts, whereof the firſt teach 
it v eth of the origen and beginning of the Canon Law, 
done in and deſcribeth and ſetteth out the rights dignitics; 
4 2 1.0 degrees of Eccleſiaſticall perſons, and the mannet 
| e ro Of their elections, ordinations , and offices, and 
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larmine to 


reconcile ſtandeth of one hundred and one diſtinctions. 

© rhediffe- The ſecond part ſetteth out the cauſes, queſtiom 
rence, ſaith and anfyrers of this Law, which are in number 
that Gratl» 46. & are fall of p rear varictic,wiſedome, & delight; 


Seen the Te third nd hit part, comtaineth. matter ef 


work ac- _ n A | 
eording to the firſt account, anc finiſh it according to the fecond? 
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conſecration 


—_— and Eccleſiaſtical! Law. 59 
enſecration of all ſacred things, as of Chu 

EF Bread and Wine in the Sacrament, what dayes 

Feaſts che primitive Church uſed for the receiving 
"thereof, of miniſtring of the Sacraments in 
me, and the uſe of impoſition of bands, all whi 
Þ ſet out under frve diſtinctions. 


SECT, 10. 


P What the Decretals are, and how many parts 
7 they comprehend, 


He Decretals are Canonicall Epiſtles written 
by the Pope alone, or by the Pope and Cardi- 
alls, at the inftance or ſuir of ſome one or more for 
the ordering and determining of ſome matter in 
controverſic , and hath the authority of a law in 
themſelves. 

Of the Decretals there be three Volumes, accor- 
ting tothe number of the Authors that publiſhed 


em. 
The firſt Volume of the Decretals was gathered 
together by Raymund us Barc ini us, Chaplain to Gre- 
gory the ninth, at his the ſaid Gregories commander; 
ment, about the yeare 1231. and publiſbed by him 
to be read in Schools and uſed for Law in all Eccle« 
faſticall Courts. The ſecond is the worke of Boni 
ſace the eighth, methoded by him about the yeare © 
1298, by which, as he added ſomething to the ordi- 
ftance of his Predecefſors , fo he cooke away many 
things that were ſuperfluous and contrary to them- 
ſelves, and reteined the reſt. The third Volume of 
the 
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| | A Ecileſiaſticall Low, 
the Decretals, are called the Clementines, becauſe 
they were made by Pope Clement the fifth of tha 
name, and publiſhed by him in the Councell o 
Vienna about the yeare of 2 1308. 4 
To theſe may be added the Extravagants offabg 
the 22. and ſome other Biſhops of Rome, whoſe us 
thors are not known, and are as Novell conſtituti · 
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FT: bat is contained in the firit book of tb 
Decretals. , 
Very of the former Volumes of the Decretalf 
Ei divided into five Books and containe, in 
manner, one and the ſame titles whereof the firft in 
every of them, is the title of the bleſſed Trinitig, 
and of the Catholick faith, wherein is ſet down by 
every of them a particular belief, divers in words 
but all one in ſubſtance, with the ancient Symbols, 
or belieſe of the old Orthodox, or Catholick 
Church: | 
Secondly there cometh in place the treatie of 
Reſcripts, Conſtitutions aud Cuſtomes, and the au 
thority of them, and when they are to be taken fot: 
Law: after followeth the meanes whereby the greas 
ter Governours of the Church, as namely Agchbis 
ſhops, Biſhops and ſach like, come unto. -: 
roome; which was in two forts acer 
parties place or degree was when he was call 


. Ty 
Heir 


bec 


the 
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A 
if & Biſhop, was called to be an Archbiſhop,or to be the 
1 imſelte, he was thereto to be elected by the 


ond Ectlefratical Lay. 101 


„1 the roome, as if he were under the degree of a 


Biſhop, & was called to be a Biſhop, or 


Deane and Chapter of the Church where he was to 
| be Biſbop, or by the Colledge of the Cardinalls in 


the Popedome; bur if he were already a Biſhop or 
a Archbiſhop, and were to be preferred unto any 
other Biſhoprick or Archbiſhoprick, then was he to 

required by the. Church, he was defired unto 
and not elected, which in the Law was called Po- 


lation; after Poſtulation followed tranſlation by 


} ; 
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the ſuperiour, ta he See to which he was poſtula- 
ted or required 7after Election followed Conſirma- 
gon and Confecration of him that was elected, 
ich both were to be done in a time limited by 
the Canons, otherwiſe the party elected loſt his 
he therein- © \ 
” Biſhops and other beneficed men, ſundry times 
on ſundry occaſions reſigne their benefices, and 
ore is ſet down what a renunciation or re- 
mation is, who is to renoance, and into whoſe 
| and upon what cauſes a man may renounce 
lis benefice or Biſhoprick : and becauſe under-Mini- 
lers are often times negligent in their Cure, that the 
9 in the meane time may not be defrauded in 
vine Service, the Sacraments and the food of the 


Word of God; it is provided, that the Biſhop 
ſhall ſupply the negligence! of ſuch Minifters as 

e underneath '' him in his Juriſdiction: beſides 
becauſe holy orders are not to be given but 


I impoſition of hands, with prayer and faſting, 
, H 


Foure 


| * Faure fit times in the are limited for tha 
* The old met where alſo. is ſet dawn haw they are to 
Romans gualidad which. are te be ordered, what triall of 
inſtituted examination is to be bad of them, what age they 
yy — are to be of, and what gifs of bady or minds 
Vities in they are ta be eridawed withall : what Sacrament 
honour of Fa 
their Gods or the Fruits of the Earch : Theſe alſo the Romi 
Church obſcyed , hevigg firſt mogderarcd their ſyperſiition , and 
directed them t9 a more ſacred end. To the-rhree, one of the ro 
25 they ſay) added che fourth, with a reſpect had ta thofe olf 
ewes, in Zech; 18. 19. and ſo they were calted Fejunia quatuor ten 
verum. That inſtitation at rhe ficft had many other cauſes, fat 
which ſee the Sermons of Lea and Derart Aat ionala, hut in aſtar tima 
at theſe Soleꝶnitiet: eſyeciall regard, was had to the Ordinati 
Prieſts and Deagons, Whic bees formerly perfarmed onely 
a yeare, in the Moneth of December, (as Amalarius hath obſerved, 
Ir ſeemetb therefore to be otherwiſe then as gellarmine hath diſ 
whoſe opinios it is, that theſe Faſti may be ſeich t fron the Apo 
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times, and that one of theſe foure is mentioned by S. Lukelin 8. Fad 
—.— 7 Rome ; Ad. by: Prong the Fyricek ; 6-44 in that place 
et awn for me Creek dis To Tals VMGTIAY 

a e FT ROT N 


TaprAnav Seve; N SN 8 TIT calling it, a 
of the Jewes, not Chriſtians. But the great and learned Cardinal! 
his devoſion to faercd Orders, tooke any oportunity to make t 
Solemnities in every. circumſtance Apoſtohcall. |. 
In what mer, and with how much care and Chriſtianity theſh 
Faſts have been heretofore obſerved. , it may be noted our. of the (6 
cond Counce| Nc be Decr. aa. where the Biſhop is to 1. 
mand that opop rheFanday hefore thefeFafts, Parochi non folum folenng! 
illud jejunium denuncient, verum etiam in ſua unuſquiſque eorum Pare 
chiali EccleſigJupptic atianes Litanigſyad pie ac rel ginſe uel intus hl 
vel proſeqnentefideliuſy mult itu ins faris, Eecleſiam, ſic ut movi eſi, obus 
ut Dei ope e Epiſeapus in eotum dele Fatuiquihus ordines cus 
ferret Spiritig, Sanfi lumine illaſtreter ; tum illi wihus con ſeruntu i 
vite ſanctitate, dollrina, religtofifque virrutthus profictant. "= te 
In the fourth Councell of Millaine is ſer down our of Lee W ** 
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- | ſame of bidding theſe Faſts in the Ehorch, Quod ſacrorum temporum 
nia, gc. and afterwards Quarta igitur, ſexta feria & Sabbato jejune 
ans, frequentes in Cathedrali Parochialique Eceleſia ad litanias Oratio- 
_—— quo ſacris illis Feriis d cibo Alt inentiores eſſe 

nns, ev adnndantiort eieemoſynarum Hberalirate erga Chrifti panpe- 

c iorer ſimus tum Sabbato ſub veſperum or avionem Parochialem 


* 


 celebremns, qua & pro ſpe felicitatis aterne ad quam per 
| Teck pro ſacra or dinat ione, quam 8 die d Reverendiſſimo 
copo habere ſolenni eſt, & pro iis commodis que ſingulorum annorum 
rewlatione conſequimur Deo omnipotenti gratias- agamus (ft. Tom- Concil, 
& Edit, Bin. 
er four Paſts at this preſent day are obſerved in our own Church, 
| arc known unto-u3 by rhe name of Embierweeks, Aud ( ſo I find 
{ Nitin Thomas Becon) by opinion of much people, theſe dayes being 
{ alled Imber-dayes, beeauſe that our elder Fathers would on theſe 
| 3 no bread, bur Cakes made under aſhes, ſo that by the eating 
enn, they reducet into their mindes tflar they were bur aſhes, 
I ſhoutd turne ayaine, and wiſt not how ſoon, &. And that theſe 
Ir dayes were daely and devoytly' obſerved: by eur! Aneeſtors, 
ay be | out of the Lawcy: of King: Cater whire it is (aid 
is. Nr man ælc bebobatn per den heatbe xy bud ymbgen 
„ rven ry hic lengoen parden y hid eller oppe pæſ den 
calpa Feornpulney re, That every man obſerve, the Faſts 
| are commanded, withall carneſt care, whether it be the 
Faſt or the Lent Faſt, or any other Faſt: And Chap. the 17. 
beo pam halgam vidum cal gpa hi pihx ir eallum chi- 
* m mannum yd. j om g;emene I alc pacn do dyæmed. 
oy tc Law faith, That it is meet and right, that at theſe Faſts, 
„ {malice being laid aſidè, all meu ould be at peace. And concern- 
" gehe ourward' obſervanee in the 43. Chap. it is ſzid': V! el bis Þ 
aas per den dide 2p mæle ede 7 pipre J man mid 
4 fee mede hme rylpne apyle. Bill it is that upon a Paſt day 
joan eat any thing till meat time, aud it is muckyworſe if he 
Wer cat fleſh ment. This was the Religion of our Anceftours ; and 
M Ignorance could admit of fo much dovotion, ho much more would 
W expected from theſe knowing times? 
me 
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may be reiterated what nor: that minifters ſons are 
not to ſucceed their Fathers in thaſe beneficer, 
wherein their Fathers immediately before were 


Paſtors or Governours, leſt hapily thereby might 
be claimed a ſuceſſion or inheritance in the ſame; 
that no bondmen or accountants , men diftorted ot 
deformed in body, bigamiſts or twice married men 
be admitted to holy orders. 
Of wandring Clerks, and how they are not to be 
admitted to miniſter in an other Dioceſſe, then 
where they are ordered without the Difmifforie 
Letters of the Biſhop, under whom they were orde- 
red. Of Archdeacons, Archprieſts, Sacriſts, Vicary 
what they are, and wherein their particular offices 
da conſiſt. Of the office of Judges in general), and 
their power, whether they be Delegats, Legats 
a latere, or Judges ordinarie. Of difference in Te 
riſdi ction between Miniſters and Miniſters, and whi 

obedience the inferiour Miniſters are to yeild unto 
their ſuperiours, Of Truce and Peace which Ecch 
fraſticall Judges are to procure; that traces be keg 
from Saturday in the Evening, untill Munday in the 
Morning, and that there be no ſighting from the 
firſt day of Advent, untill the eigth day after 
Twefe tide, and that warre do likewife ceaſe from 
the begirrig of l ent, untill the eigth day after Eafter, 
under pain of Ex communication, againſt him that 
preſumeth to do the contrarie; and that in timed 
warre, neither Prieſts, Clerks, Merchant - men, coum 
try min, either going to the field, or commit 
from the field, or being in the field, or the cattt 
with which they plough, or the ſeed with oe 
| the)“ 
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& | they ſow, be hurt or violated. Judges, before men 
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ERBAREAT 


eater into the dangerous events of the Law, are to 
perſwade the parties litigant by private covenants 
and agreements to compound the controverſie 
between them, wherein if they prevaile not, then 
the parties are to provide themſelves of Advocates, 
Profors, or Sindects according as they are private 
men, or bodies politick to furniſh their cauſe, and 
dire& them in proceeding. 

If any Church hath been hurt in any contract of 
bargain, or ſale, or in demiſing of any Leaſe, or by 
the Proctors negligence, it is to be reſtored againe 
no he former ſtate, to alleadge and plead that for 
itſelfe which is agreeable to Law and conſcience. 
Thelike grace is to be granted to all other Litigants 
whatſoever , who have by feare or violence, or a- 
other like un juſt cauſe, being hindered from the 
— of their right. — 
"any ſeeing a fare like to be commenſed aß ainſt 
lim, do either appeale before he be ſerved with 
Proces, or alienate away the thing whereupon the 
lit was lik to grow, he is to be compelled to hold 
flex of the ſame cauſe, before the Judge from 
whom he did appeale, and to anfwer his adverſarie, 
#though ſtill he were owner of the thing he did 
A policie ſell or alienate away. | 


Many times; things which otherwiſe can have no 


y end by Law, are compounded by Arbitre- 
Arbitrators ought to be odde in number, that 


ny | #they diſagree, that which is concluded by the 
ester part may prevaile. An arbitrement is a Arbitre- 
wer given by the parties litigant to ſome, to ment. 
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hear and determine (ome matter in ſutę betum 
chem, and to pronounce upon the ſame , to which 
they are to bind themſclvcs under a penalty wy 


S ECT. 4 


What is comtieined in the ſecond Book, of 
4 the Decretals. | 


Me firſt Book having ſet out the firſt ob jeſtiſ 
che L, which ſtandeth in the perſons who 
make up the Judgemant , as in the perſon of thy 
Judge bimidf, the Advocates, Proctors and Cheat, 
there followeth in the ſecond Book, the ſecond 
object of the ſame, which is the Judgements they 
ſelves, which are to be commenced by a Citatioh 
— 2 Court fit for the ſame 
a Libell offercd up in the Court by the plaintiſe i 
ths Jo e, — to contain is Gm 

ich is required in Judgement 5 here, 2 
fendant doe again — the plaintife, he i 
anfuger , albeit the defendant be not of that Junk 
dition: chat Libeil being admitted, the defendas 
is to joyn iſſue, and yet before either of them ani 
any furcher into the cauſe, that there may be kaif 
and fincere dealing in the ſame, and that all fulgh 
tion of malitious dealing therein may be taken# 
way, each of them are to take an oath , the Play 
tife, that her doch not of any malice proſecute 
ſuite againlt the Defendant, or the Defendant of as 
- Me I 
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sees. 
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malce mintam the ſutt againſt che Plaimiſe , bue 


that they. verily believe their cauſe is good & that 
they hope they ſhall be able to prove , the dne his 
bell, the other his exceptions, if he {hall put in any 
Into the Court. The cauſe being begun,delayes ate 
often granted, if either there come any holiday be- 
tween, or any other the like jaſt cauſe be offered, 
u for producing of witneſſts and ſueh like : if there 
be no juſt cauſe of delay, then the Judge is to got 
da in the due courſe of Law. { provided alwayes 
that more be not demanded by the plaintife then 


I due) and chat the cauſe poſitfſory be handled be- 


fore the petitorie; and that hoe that is ſpoyled , be 
inst and before all things reſtored to that thing or 
place whereof he was ſpoyled , or from which 
was put ; yea, though he have nothing elſe 40 al- 
ledge for himſelf, es the bare ſpollation is (el, 
If the one fide or other wilfully or deecitfully du- 
cine 2 the Judge is to put the other in 
— of that which is in demand, or at the 
to ſequeſter the fruits and poſſeſſions of that 
which is in contro verſie, but if both parties appear 
and joyne iſſue affirmatively, then is it but a que- 
tion of Law, and not Offa&t , neither doth there re- 
main ought elſe to be done by the Judge, but that 
he give ſentence againſt him that hath confeſſed it, 
put his ſentenee in execution. But if iſſue be 
joyned negatively , then is the plaintife to prove his 
Libell, ſo farre as it conſiſts in fact, by witneſſes 
which are ta be compelled by Law if they wilt not 


komt, or appear voluntarily, by publick and private 


luſtruments, by preſumptions, by conjectures, by 
49x; H — | oath; 
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oath ; which being done, the Defendant in like fore 
is to be admitted to prove his exceptions ,and cleet 
his preſcription if he be able to alledge any: in which 
he is Plaintife, niether is hee bound thereto , befort 
the Plaintiſe have 'perfe&cd and proved his own 


Aſter proofs are ht on either fide, aud the 
ſame throughly diſputed on by the Advocartes , the 
Judge is to give ſentence , which he is to frame avs 
to the Libell & proofs formerly deduced 
inthe cauſe. The ſentence being given, Executioniy 
to be awarded, unlefſe there be an appeal made 
from it within ten dayes by the Law (but fifteen 
dayes by the Statute of this Land) from the tim 
ay „ againſt whom ſentence was given, had 
knowledge thereof, or unleſſe ir be appealed incor 
einently at the acts, and in. writing before a pts 
blike Notary. or at the leaſt the party againft whom 
the ſentence proceeded, with due time, take their 
Journey toward the bigher Judge to proſecute the 
ſame ; by whom the former ſentence is either com 
firmed or infirmed, in the ſecond inſtance. | 
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SECT 5. 
"IF bat ij the ſulject of the third book of the 


Decretall. 


He third book conteineth ſuch Civile mati 
1 and cauſes as are lyable to the Eccl 
Courts, as che honeſt life or converſation · uf 


Clerkes 
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Clerkes, and their comely comportment in all their 
demeanour, with what women they are to cohabit 
and dwell with, whereby they may be free from all 
pition of ill life, and with whom not, which of 
them may bee married by the law of the Canons, 
and which not, in whot caſes they may be allowed 
to be non - reſident, and in what not, and how ſuch 
is are non reſidents may be called home unto theig 
cure, and if they return not upon proceſſe ſent out 
*againſt them, how they are to bee puniſhed, name - 
ly by deprivation or ſequeſtration of the fruits and 
commodities of their benefice. 2 ; 
Prebends and dignities are preferments - for 
Clerkes , but for ſuch as are idle or abſent from the 
me without juft cauſe : but if any Clerke or Mi 
niſter be ſicke, and his diſeaſe be curable, he is to re- 
ceive the benefit of his prebend or dignity ii his ab- 
ſence, as though he were preſent; but if it be con- 
ous, or uncurable, then he is to be put from the 
exerciſe of his office, and a helper or coadjutor to 
be joyned unto him, and they both to be main- 
wined of his ſtipend: 146 
Prebends or dignities are to be got by inftitu- 
cion, which are to be given by the Biſhop , or his 
Chancellour , or ſach other as have Epiſcopall ju- 
riſdiction, without which, neither any benefice is 
lawfully gotten , nor can lawfully be reteined. Be- 
- nefices not voyde , ought neither to be granted, 
within fixe moneths after knowledge of the voy- 
dance thereof, otherwiſe the of them devol- 
veth , and commeth unto the ſuperiour: hee that 
cauſeth himſelf to be inſtituted into a benefice , , 4 
of 
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Incumbent thereof being alive , himſelf it to beds 
poſed from his orders. 

While any Bencfice,or Biſhoprick is void, nothing 
Is to be changed or imoratd in it; and ſuch gifts, 
_ „ or — 5 * 14 , L. are 

or other like Prelate 

— the conſent of if che Oh , are void in 
— — as doe wide are 
to without any impairing or diminu- 
he wites en the goock and. pathos of th 

t of x 
Church may be alienated , and in what not ; and 
that ſuch as are dlienated, be alicnated by the 
greater part of the Chapiter, otherwiſe the aliena» 
dion is void : What goods of the Church may be 
lent , what fold , what bought , what changed, 
LIENS. 
or let to pawne.. ra · 
Kuen of laft Wils and Teftaments, of ſucceſſion by 
— — „ oſ Burials , of Tyches, Gr Fruits 
:Of Monkes,and their Rate in 


forts; of the right of Patronagez of Synodals 
Procurations ʒ of conſecration of Churches of Ce- 


lebrati on of Divine Service, and the Euchariſt 3 of 
Baptiſme,, and the effect thereof ; of a Pricki not 
22 


Purification of women, and 
pertaining to Eccleſiaſticall 
diſcipline : Of building and repairing Churches, 
and of their Church - yards, and the immumitie 
— demand: both and of other 
hort pertaining to the Church. That 

de and other Eccleſiaſicall men trouble not 


them- 


= 
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 themſcives about Civile matters, contrarie to their 
officc and proſeſſion. I | 


8 ECT. 6. 7 


Mbat is conteined in the fourth Book, of the 
Decretals, 


Tx fourth Book diſpoſeth of matters of E- 
1 fpouſals and Matrimonic , and.{heweth what 
words make Eſponlals , what Matrimonic , of the 


Betrothing of ſuch as are under age, of clandeſtine 


Eſpoulals and Contracts, and of what account they 
ate to be had of in the Church, 4 
may be made good : Of her that hath betroth 
e 
ions may be pat in , and what not; 
what Clerks or Votaries may marie, and what 
not: Of him that hat married her, with whom be- 
ſore he hath committed adulterie , and whether the 
lame ſecond Matrimonic be ,- whercupon the 
reſolution of the Law is , that if the woman knew 
nat that he had aui other wiſe, hee cannot leave her, 
kis firſt wife 5 under pretence he had an 
other wiſe alive when he married her 3 but if ſhee 
knew of it, and did joyne with him in praiſe for 
making away his wife , he cannot marry her, no 
though he were ſeparated from the other, as con- 
cerning bed and boord: Whether leprous men, 
and other which arc infe&ed with like contagious 


* diſeaſes my marric,and whether being married, the 


marriage 
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marriage may not be diſſol ved upon this point: Of 
kinred Spice or Legall ', and in what ſort they 
hinder marriage; of him that hath known his own 
wifes fiſter, or his. own coulin german , and whether 
this offence doe break the Matrimonie that is con- 
tracted, or doe hinder the Matrimonie that is to 
be contraſted ; Within what degrees of conſangui- 
nitic or affinitic a man may marrie : Of ſuch as are 
cold of Nature , or inchanted by Sorcery, whether 
they may matrie; the like reſpe&is of women, who 
— Rr" mem : Ofſuch as marrie againſt the In- 
nr —2 of the Church, aud what pe- 
— incurre : What children be held legiti- 
— that may be accuſers or wit- 

pefſes in diſſolution of: Marriages between 
—— and 82 7 OfDivoccs between man and wife, 
ch are cauſed by the diverſity of mindes that 

are then between them, for that one ſeeketh to goe 
apart from the other; and in what caſes divorces 
are allowed, and how many kinds there be of them: 
of giſts between man and wiſe; what ſecurity they 
have in Law, and that the Dowrie after the di- 
vorce be reſtored to the woman, (o that it be not in 
caſe of Adulteryʒ and other ſuch like filthineſſe : Of 
ſecond Marriages , in what caſes they are to be per» 
ted, in en not. 
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1 

„ SECT. 7. 

1 | 

p Wit is the ſubjed of the fith Book of the 

, | Decretals. 

5 | 

[te fifth Book treateth of ſuch Criminall mat» 
1 ters as are handled in Eccleſiaſticall Courts; 


' | wherin the procceding is either by accuſation, 
whereto the Accuſer doth ſubſcribe his name, be- 
. cauſe it tendeth to puniſhment : or elſe by denun- 
ciation , whereto the Informer doth not ſubſcribe 
his name, becauſe it tendeth only to the amendment 
| of the party: or by Inquiſition, wbich ſor the moſt 
| — is not uſed , but upon fame precedent , albeit 
times it be without fame : if once the fame be 
proved, then may enquiry be had of the tructh of 
the fact, but yet without malice or flander. The 
Criminall matters which are proſ&uted in the Ec- 
cleſiaſticall Courts, and cenſured by Canonicall pu- 
niſhments, are Symony, and ſelling of Eccletiaſticall 
races aud benefices ; whereupon Prelates are for. 
id to let out their Juriſdictions under an annuall 
rent, and Maſters and Preachers to teach for mo- 
ney, The puniſhment of Jewes and Saracens, and 
their ſervants , that is, If a Jew have a ſervant that 
defireth to be a Cheiſtian , the Jew ſhall be com- 
4 to ſell him to the Chriſtian for xi j. pence: 
hat it «ſhall dot be lawfall for them. to take any 
Chriſtian to be their ſervant : That they may re- 
pair their old Synagogues, but not build gew : That 
it hall not be lawfull for them upon good Friday, 
to 
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to open either their doors,or windowes: That their 
wives neither have Chriſſian Nurces,nor themſelves 
be narces to Chriſtian women: That they wear di- 
vers apparel} from the Chriftians , whereby they 
may be known, and other j minies of like ſort; 


Who be Hereticks, and what be their puniſhments: - 


who be Schiſmaticks, and what be their puniſh- 
ments. Of Apoltataes , , aud their pu- 
niſtnnents : - Of thoſe chat Hill their own children, 
and their puniſhments : Of ſuch as lay ous young 
children, and other feeble perfons to other mens pi- 


_ Of voluntary or caſuall murthers: 


in 'combere Of Archers that fighe againſt 
riftians > Of whorcdome, and and how 
are to be 2 Of fuch an raviſh womens 
their Of Thieves and Robbers: 
Of afury anch che pain.thereof Of deceit andꝭ fal- 
ſnood: Of Sorcery: Of collbſion and coſenaęr, and 
— — Of childsens offences, 
and that they are not to bepuniſhed with: the like 
ſeverity as mens offences arc: Of Clerks liunters, or 
hawkers , who if they: oftentimes uſe and (pore 
themlves therein , if they be Biſhops: , theyare to 
befuſpended from-the Comeninion three mon=ths; 
if Minifters or Priefts two, bas ifhe be a Drau be 
8 to be ſuſpended fromm his effoe : Ha Clerk oſten- 


forbear ſuck ind of viekner, doe nevertlicketls 
continue in hiv folly; he is co be depoſed: If Riſhog 


uſt re Nen be WInpt, he is b 


ſuſpended 


ty, which themfelves have non, and how they are 
„ Barriers,and:F ornament : Of Clerks that 


— 6 other men , and- admoniſhet re 
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ſuſpended from ſaying ſervice two moneths : Such 
as peak ill of Princes , and other like great perſons 

fpirituall or temporall , are to be puniſhed , ſo that 
+ pres e may take hoed to ſpeak ll 
ſpecially fuch as b the Ma jeſty of che Al- 


mighty God ; If Clerks excom depoſed, 
or interdicted , or that came to the hi order 


— — the inferiour orders, or 
that came to the fare order covenouſly, and deceit- 
ly , or being not ordered at all, or at — 
red lawfully,dare take upon them either to mi» 
tler the holy Sacraments, or to ſay divine Service, 
they are to be depoſed from their office, and from 
their benefice, and never after to be ordered: Pre- 
lates are not to grieve their ſub jecbs, either with 
falh ſuſpenſion, or excommunication of _ per 
ſons „ ov interdicting of their Churches, 
are to A — cenſures . e in 
judicia r: they are not to ſuffer any 
man to hold two Beneſices, where one may ſuffice, 
or to retein any thing to his own uſe, in a Church 
wherein he hath collation or ſub jection, and that he 
u rot to beſtow any benehce upon any chat is 5 
warthy for the ſame, ther in like or doctrine, 
ſundyy « — exceſſes of Prelates in the — : if 
— in to build z Church or Ch to the 
ice; of an other nd it be denounced unto him 
Parſon or hariſhioners of the other Church: 
at he gos no further ip the Gid worke, untill 
the Law hath determined it, whether ic be a nuſance 
ot not. Of the Priviledyes of Prelates, and wherein 
br exceed their priviledgę: Of Canonical! ptrga- 


tion 
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tion which is in joyned, when as yet there is hg. 

certain proof of the crime, but there is a common 

voyce and fame of the fa&,which is to be cleered by 

— oath of him who is charged by the fame ; that 

hath not committed the fact, and the oath of 

his good neighbours , who ſwear they belceve thun 

other be hath taken a true oath : * Of vulgar purgationg 
kinds of Which was performed by combate , and paſſing by 
this vulgar burning fire, which is worthily reje&cd , for tha 
Purgation thereby the innocent many times was condemned 


Dere ob- and God thereby did ſeem to be tempted : Of Es- 


the 2 cleſiaſlicall puniſhments due to offences, 


cients, as Which one is, That ſo often as one offendeth, 
the triall often hee is to be'puniſhed : And that Prelates dot 
by Water, not take reward, to winke at men in their ſinnes of 
oY — ume corrections into pecuniary pains , for gain of 
— — filthy lucre: Of Penances and Pardons , or remifs 
dy of our fions : Of Ezcommunication ,. which is the greateſt 
Lord,&c. puniſhment in the Ecclefiaſticall juriſdiction, and 
and theſe who, and in what caſes men are to be ſtruckey 
were of thereby. þ 
ordinary | 
uſe a- 

mongſt our own Anceſtours, eſpecially in the darker times. The 
Saxons ( beſides the ttiall by Combate, which they called Campe- 
fight ) commonly uſed their fire and water Ordeals. Their triall by 
water was performed, either in hor or cold. In cold water, the par- 
ties, ſuſpected were judged innocent, if there bodies were not born 

up by the water, contrary td the coutſe of Narure. In hor, they I 
were to pur their bate armes up to the elbowes , which if they 
| brought out without hurt, they were conceived to be cleer. of rhe 
crime. They that were tryed by the Fire · ordeall , were either 90 
paſſe bare · ſooted over a certain number of hot glowing. ploughs, 
mare, or other wiſe to carric burning itons in their hands , a certain 
number of paces , and according as they {ped , the were judged — 
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at or innocent. Thit horrible e Kp eriment of Fire. Ordeal in the 
t kinde, was tryed upon Queen Emma the Mother of Edward the 
by with a ſucceſſe worthy, of, ber chaſtitie. An example of 
zat” dhe ſecond kind , and the like event, . is recorded by Eadmerus , who 


terh , that in che reign of William the ſecond. A cbmpany of fel- 
ſes being ſuſpected to have deſtroyed the Kings Deer, were en- 
ed for their trial, to carrie burning tons, whieſr accotdingly they 
A without hurt; the iſſue thereof being reported to the King, was 
emertained with ſuch a remarkeable indignation , that he furiouſly 
* eft hac 2 Deus eſt juſtus Fudex? pereat qui deinceps hoc cre- 


— 


rit. How.ſolemnly and ſuperffitiouſly theſe Ordeals were per- 
3, ſee. Lambard out of his ancient Authour, it che word Or- 
1. Redde'alſo the Saxon Lawes of King Zthelftane;, chap. 23. 
where it is ſaid; that the party ſuſpected, three dayes before his tryall, 
aft goe to the Prieſt, and hear Mafſe , and feed for that time upon 
and falr', and water, and wurts, &c, See the reſt in the Law. 
e kinds of Porgations remained in uſe amongſt our Anceſtours , | 
the time of Hen. the 3. iwwhoſe reign they began to be aboliſhed, 
r by defuetude and in reverence to his Canon Law, then by any 
te of the Realme : as learned Mr Seiden hath obſerved in the 
| his ſorementioned Eadmerus p. 204. where alſo the Rea- 
may ſee, ho farre forth they were forbidden. Onely the eryall 
mbate, though it be abrogated by the Canon hieere , is notwith- 
anding permitted by the Law of this Land, but of very rare and 
iſderare praftice. 
2 0 
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4 C H A P. I. 
SECT. 1. | 
What uſes the Civile and Canon Law have in this 
our-Realme ; and that the Civile Law reſpecteth, 
matters of ordinarie and extraordinary Cogni- 


ſane, | | 
F all thoſe goodly and excellent Titles of the 


2 Ciile and Canon Law, ſo full of wiſ- dome, 
I | 


" 


FS. S8 SAD IFA LS. 


I 


AAA 
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vein Nations when, they were thereto called; z 


ns | «nd: Ecilifiefticallt: Las. 


o ſull of varicty @ will rving or ——— 
[nd c of the unos, wealth, in peace or in 
'W c be more; the Profefſours' } - 
 - thereof have very de uſe here within this Realme. q 
0 2 | ork, r 1 Lal 2 CUR: ther 
inal hay ho 3 = 
er e % iowhom t t 
Rome have g med a larger libertie 1 
of theſe Lawes; then to any other place of the! 
dme 3 5 hee parpoſe” was, N. 
men trayne e Gs ee 
. e 
F ey mi — In. matten 
* begotatiou and commerce, that the | 
 ' 1: ſtate ſhould have need of chem to deal in with fo 
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which the Lawes of this Land ſerve nothing 
by reaſon of the difference that is between tha 
Faw, ( wich is either wholy the Civile Law, d 
ot the moſt part grounded on It ) and voor 

— Nation Tp a very few Titles 95 Sf, .to the 
Riſers thereof to deal in, and moſt of t 12955 
and rare in uſe , N be hereaſter ſhewed, ſo that 
I may well divide all the profeſſion of che Civil 
Law here with us, into matters Ordinary and Exe 
traordinary. 


— 


7 


4 


* 
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Mc SECT! 2. 


That the. matters of ordinary Cogniſance are Ma- 
© re, of:which ſome are Civill , others Criminal , 
Land what the Ci vill Marine matters are; and what 


* 


manner. of proceedings they have. 


| - ther matters of ordimry cognifance of the Cĩ- 

1 vill Law here in this Land, are Marine mat» 
ers, of which ſome are Criminal}. | 

Civil matters are thoſe which concerne either 

the free uſe of the dea it ſelf, or the rights that men 

ſave to trade and traffique thereapon , or the bar - 

= „ ales , or contracts, or as it were — 
are made or done beyond or upon t 

, or any creek thereof, or within afmuch ſpace 

om the Sea; as the greateſt winter wave rundeth 

out , for any matter belonging to any dation 

merchandize, or any other thing to hip or 


appertaining. 
Rund firſt for the uſe of the Sea it ſelf; the Law ff adlegem 
holds it to be common, and that every one hath  Rbodian: 
tro trade & traffique upon the ſame ſo that it 4 Ju. 
without the prejudice of that Prince or Land, 
to hom the dea is ad joyning. The like may be 
laid ſor the ſhore it ſelf, that ir be either for the re- 
5 freſhing of themſelves with water, or victuall, or 
* Gorhe repa ing of their Shippes, or buying any 
1 neceſſary therevnto, or ir bee either for ut- 
\ N of any commodity they have, or buying 
y thing again of the people, upon whole land they 
I 2 


touch: 


CES: 
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120 ant Eccleſiaſticall Lam. 
touch. In which caſe it were barbarous to repell 
any, comming in peaceable manner; albeit it =_ 
happen upon ſome jealouſie of the State, either for 
that it hath ſome great forrain Enemy, whoſe con- 
tinuall invaſion they fear, or that the Sea coaſts are 
much inſeſted with Pyrates z that in this caſe reſs 
ſtance may be made; but when it is made manifeſt 
by flag of Truce, or otherwiſe, they are no other 
bur well meaning men, they are to be entertained 
with all kindnefſe. 4 f vl 
For Contracts in Marine cauſes , ſome are cons! 
tracts in deed ,ſome are as it were contracts: Cons 
tracts in deed are all bargains and ſales whatſoevet) 
made between Merchant and Merchant for any! 
commoditie, fraught or traffique in the ſhip, or an 
ſale or bargain made of the ſhip,or any thing theres: 
to belonging, as Maſts, 7 „ anchorage, . vis 


Quals; or any other thing of like nature, neceflarie 
for the imgloyment of the ſhip. v1 17} , 
Th ngs which are as it were contracts, ati; 


thoſe perpetuall rights which are between the Pur⸗ 
ſer or Maſter of the Ship, and the Paſſengers :, or 
between one paſſenger and another, 128 
The perpetuall right which is between the Purs 
ſer or Maſter of the Ship, and the Paſſengers is, tha 
the Purſer or Maſter be anſwerable ſor all ſuch 
wares or goods as are brought into the ſhip, whes 
ther it be delivered to himſelf , or any of his Maris 
ners: for he ought not onely to be jaſt and hone} 
himſelf, but alſo uſe the miniſtery of honeſt people 
about him; and therefore the Maſter of the ſhipl# 
no lefſe bound for their perſons then his * Ty ; 
alleft- 


, 2 me o © e. 


and Eccleſiaſticall Law, 121 

- Paſſengers again are honeſtly and readily to pay the 
1 — the ſhip their — , and all ſuch other 
charges of dyet, and other proviſion as they have 
put him to; wherein if there be any default of any 
2 „ the Law offordes an action called Exercito« 

tia whereby the one or the other may be relieved, 

The Maſter of the ſhip is he, who hath the charge L. 1. fl. de 
the whole anchorage and government of the erxercitoria 
Nip, and his office is either to let the (hip to hire, #7 

or to buy and fell Merchandiſe, or to plie fares, or to 

provide tacle and furniture for the ſhip, 

+ The Purſer , whom the Law calleth Exercitor p. e 1. 
= „ is he to whom all the profit or revenue of prima $. 

e (hip doth come, whether it be in his own right, 16. de ex» 
grin anothers. , * 
The perpetuall right that is between paſſengers _ 

md paſſengers, and ſaylers and paſſengers is, that 
N caſe of ejectments, and caſting out of goods, 
and other merchandiſe into the Sea in time of tem- 
- „or other dangers , by rocks or quick ſands, 

the lightning of the ſhip, becauſe it is for the 
common good of all that are in the ſhip, and the 
—— of the reſt of the fraught of the (tp, 
be made np with the common contribution 
all : for good reaſon it is, that they whoſe goods 
we ſaved hereby, ſhould again with their goods 
tedeem the others loſſe, according to ſuch pro- 
2 of * , as they have in the ſhip, and the 

aw of the 


ea allowes. 

But in caſes of E jectments, the Law of the Sea is 
| (which was taken from the people of Rhodes, 
o in old time were great ſeafaring men, and diſ- 
r 13 covererg 
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122 view of the Civile 
coverers of ſundry countries, whoſe rules even t 
this day ate holden for good among all Marriners, 
for the great equirĩe and indifferencie that is in 
them) that as well the Maſter or purſer of che ſhip 
Hhimſelfe ſhall contribdtc for the preſervation of hi 
tip, as do the paſſengers for ſuch ware as the) 
nate in — ce _ fort foever — be, albci 
happity ut ot weight,aspeca O 
ones and ſuch ke ʒand if perchance re wow 
paſſengers in the thip who have no ware-or mer 
chandiſe in it, yet becauſe rhemſdves are a burtheg 
to theſhip,;cſtimare is to be made of his or their ap- 
parell, rings, and jewels, according to ich be 
they are to contribute towards the doſſe of ſi 
things as are eaſt out into the ſea: neither is then 
any thing in che whole ſhip excepred, fave onely 
things which are put therein to be ſpent forth 
common good of all, as victuals, fall, and ſuch 
tike'; for thoſe things are not brought infor iam 
one private mans we, but for the benefit and ſerviet 
of all: and ſo much the rather, for char if vittach 
vr other like neceſſarĩes want, every one muſt co 
tiibute thereto, or impart that which he 'hath 
his own private proviſion ; but of mens dun be- 
dies, unleſs they be ſervants, there is no rue 
beſet, becauſe a free- mans body carmor be 'b 
ſeemed. : 
ln priſmꝑ, eftimare is to be made as well ofthe 
things which are loſt, as thoſe things which ares 
wed, and the price is to be ſer-down, not ſot ho 
much they were bought, but for how much thy 
might be ſold, and that for the preſent, lefthe 

; _ 
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| ſhould be overmuch 2 Neithe“ 
110 to the purpoſe that the goods, which were loſt, 


have been ſold for more; for that herrin re- 
2 to be had of the gaine hut of the loſi. 
thing that was thrown out were known" 
- made x worſe by waſhing with ſalt water, it is not 
be eſteemed as a new freſh thing, but the pre 
hk; is to be rated accordingly. 
* Maw the coatcibacian is b i made in this man» 
ber, firſt the loſſe is to be ſet do un, then the rate 
n choſe things which are ſaved, out of which maſt 
de drawn an equall portion, rtionable to the 
quantity of every mans good he hath in the (hip, to 
make up the | deducting out of the loſers goods 
bor himſelfe, fo much as is anſwerable to his pro- 
tion, fo that he ſhall neither be made a cleer 
— nor a cleer looſer, but in a certain quantitie 
natcable to his part. 
Rut this:comribution is in that caſe to be made, if 
the ſhip be ſaved; for otherwileif a wrack 
aber before the ejedtment, chen whacſoever = 
che vectors ar paſſengers carch, is his own ; 
Her is there any regard to be had of the loſſe ofehe the 
fp, or of thegoods , unleſs perhaps afterwards 
they be drawn out of the (ca. 
> But here we are to note, that neither the things 
that are thus ejected, ceaſe. to be the firſt owners, 
neither become his that takes them up ; for becauſe 
thefirſt owner doch not count them for goods 
dust away, but ſtill he beares that mind to them, 
hat if he may recover them, he will hold them 
his own goods, TY in conſideration of fo much 
\ * as 
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L. ne quid. 
F. de in- 
cend io, 

, ruina, C 
naufrat io · 


L. 1. lib. 
ISO . de 
naufragiis. 


144 A vie of- the Civil 


lener of the Tem 
hall he be more allowed therefore then a Carpens 


— 


as afterward he ſhall recover, the contribution 1 


Neirber if the Maſter ofthe ſhip bimſelſe by vie 
peſt; ſhall looſe a Maſte or a Saile 


ter to whom a houſe is let out to be built, (hall be 
allowed for his axe or ſawe if he breake it. g 
Befide in matters of wrack , there is as it were, a 
contract between them which have loft their goods 
by ſhipwrack , and them upon whoſe Lands the faid 
goods are driven, that the fame be reſtored to them 
or their heires if they come in due time to claim 
the fame ; and therefore ic is preciſely ferbid by the 
Law; that no man ſhall middle with ſuch as art 
wracked, and ſuch” as are proved to have ftolng 
any thing thereont are holden for robbers 3 
that ſuch goods being caft on land, and recovered 
ont of the ſea, remaine ſtill his who was the owner 


thereof, and deſcend upon his heire, neither excheat 


unto the King, neither to any other whom tho 
King hath priviledged in this behalfe. And therefore 
the Emperour Couſtantine the great, faith worthily 
in this caſe ; If ary ſhip at any time by ſhipwrack, be 
driven unto the ſhoare, or touch at any land, let thi 
owners have it, and not my Exchequer meddle with it; 
for what right bath my. Exchequer in another mam 


calamitie, fo that it ſhould bunt after gaiue in ſuch' 


a wofull caſe as ibis is? And yet if no kindred aps 


+ peare within a yeare and a x 4 appearing pro 


not the goods ſhipwraked to be theirs, the goods 
come to the Exchequer even by that Law: ſo much 


that law condemnech careleſneſs, which is written 


Vigilamibus 
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x pillnitibur & non dormientibus. And with this a> * Mes 6 


»che'Lawes of this Land, as taken out of thoſe imme, 2 i 


Imperiall lawes ; whereby it is ordered that ſuch Pinar 
{ as are ſaved out of the wrack, ſhall be kept Sie | 
y the view of the Sherife,or ſome other chief Offi 


. ap — que le ? ar- 
gr, and delivered to the hands of ſuch as are of ties que les 


the place where the goods were found, ſo that if dent /one 


my ine for them, and prove them to be his, or to be ny 
have periſhed in his keeping, they ſhall be reftored G 1 
no him without delay; otherwiſe they eſcheat prooxe les 


amo the King, or to him to whom the King hath biens deſtre 
4Franted the ſame: And if any convey. away any Je il averg 


rt of the ſame goods contrary to the law, and be JM ere 
tainted thereof, he ſhall be awarded to priſon, and = p * 


make finc at the Kings will, and yeild damages unto Sratute 4 


the party grieved : and a wreck by the lawes of this Veſtminfl. 
is where all living things within the ſhip do I. cap. 4. 
periſh, * but if a man, a dog, or a cat do eſcape out i! en les 
ofa ſhip it is otherwiſe, * . 
For matters of contract, they are either in the * 
peticorie, or in the poſſeſſorie. The Petitorie is Infitur. de 
where the propertie of any thing is challenged, this rerum di. 
of all other ſuĩtes is the hardeſt, becauſe the proof * Hone f. 
thereof is very difhcill: for albeit the propertie of 2 
things may be got by many meanes, as well by the — 
law Civil), as by the Law of Nations; yet it is not a rerum do. 
thing ſo eaſie to be proved, for that there muſt con- minio. 1, 
cur many things to the proof of a proprrty other- ades C to- 
wiſe you ſhall faile in your ſuit, as in caſe of bar- ©? 4. C. 


gane and faile, that there was ſuch a contract be- __— 


tween the buyer and the ſeller, that there was ei- ſcripril. be. 
ther money payd for it, or that he that ſold it was ne.” 
I con- 


ie | a % 9 
-" coment 40 calze buyers Y | 
was made thereof , — 


; not, bac oady indomc few caſes, in whic ae 


poſſeſpon required. Laſtly, that 
e cls owner of i — 


can kc not paſſe over a thing he had noright 
— . 
Ihe Lordſhip or propertic of a thing is biparticg 
for cither is direct or full, ſurh as men haw 
when they have uot onely the thing it ſelfe,, wheres 
ofthcy ave Londs or Proprictanics, bat alſo the ule 
and thereof; or elſe it is profitable, as is, 
ae rn and potion of the thing, ar the Loo 
, tur dine, 
the property and rent in acknowledgement of bis 
right and Soveraignty. 
Ihe Puſſeſſorie is that right whereby the e 
ofa thiug. is claimed of which there be 
three ſorts ; for it is in getting chi poſſeſſion of thut 
—＋ ber andere 
chat a man hath, or inrecove aining 
the of chat which i i fold. wy. 
Ther in all cheſe iCivile matters, is by 
Libell conchading to the action, the partie agent 
giving camion to profecute the fate, and to pay 
what thall be judged againſt him, if he falle in che 
ſute : the Deſondant on che contrary rt, ſecuring 
his adverſurie by ſufficient ſuretie, or other caution, 
«a thall ſoem moet — nn to the Judge, 
that he will appeare m-Judgoment , and will pay 
that which ſhall be ad judged againft him, and that 
he will ratiicandatiow of that his ProRtor ſhall do 
N09. in 
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name c for t all theſe ends : Catifdatian ig 


the Judge > that on what fide ſo cuer the. cqauſe 
have an end, the clients may be ſure to get chat, 


which by law ſhall he adjudged uta them. 


5 4. S ECT. z. . 


hat ore the Criminal! marine matters, whereof the 
Law Civile holdeth plen herr with us, and what 


| proceedivig they bave. 

Nd fo much of choſe Civile Marine matters f. Cicer. 3. 
whereof the Civile Law here in England uſu- ＋ off A 

ay koldethplca. Now of the Criminal matte ick ene, 
belong to that Court, but yet by way of for they 


5 


bt 


 Commithon ſrom the Prince, and · that is that hor- ſaid 4 


tible crime of Piracis, deteſſed of God and man, cr, Arr? 
air aon whorein Tull oallech enemies to all, and 1 c 
a whom neither faith nor oath is to be heft. en 
FPiracir is called of che Greek ond , which this ſence 
4 5 — in — Eugliſn Dereipt, for i x7! N 
that many Urnes en frienditmp 1 when AﬀonLy 
intend nothing elſe CT ect and oed F, 


or. they are ſo termed of the word , that is, bo word; 


ol their wandring up and down, and reſting in no ral. Pira- 
place, but coaſting hither and chither to do miſ- — = | 


Uls | Scholiaſt. 
A Pirate is a Sea-thieſe, who for to enrich him- - 12 
ſelf either, by ſubtilty or open force, ſetteth upon 2 4 nd 


Merchants and others, trading by (ca, ever ſpoyling on Ajax. 
them 


: - fubjcR, for redrefſc of ſome in jurie done to hims 


128 4 View of the Civil 1 
chem of cheir loading, if they get the upper hand 
——.— bereaving them of chets ka 
ſhips. 7. | 

The p of thoſe crimiĩnall matters, is by 
accuſation and information, and after by triall of || © 
twelve men, upon the evidence, according to the 
hwes pf this land, and the lawes of the anciem 
Feudes of Lomberdie, wherethe like be is, and 
from whence it ſeemeth this of ours was frft deri- 
ved. But here muſt we note that matters of repriſals 
are no piracics, although many times there fals out 
no [cſs outrage in them, for ſpoyling and ſlaying of 
men, then doth in the other: for that Repriſals are 
done by the Princes commiſſion, granted to the 


„„ 


ſelſe or his ſubject, by ſome other forreine Prince or 
ſubje&, and amends hath been required by law, and 
cannot be had, whereupon licence is given to che 
ſabje& ro relieve himſelf by what way he ci againſt 
the other Prince, or any of his ſubjects, by taking ſo 
much goods of his, as himſelf was indamaged; 
which courſe is held among Princes, the rather to 
afford Juſtice where it is | lawfully demanded, 
Bartel, l. nullus num.2, C. de Fudeis & Gelicolis, 1. 


SECT, 


8 8 PT. mor @6RMSSc = aw. wo ——2 
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and Eccleftaſticall Law, 129 


We: © | 
þ SECT. 4 


+ That the things which extr aordinarily belong unto 
*: ': the Cogniſance of the Civile Law, are of three 
ſiorts, and concerning the firſt, which reſpedetb 
treaties between Prince and Prince. | 


Nd thus much of the cauſes, which ordinari- 
Ay do belong unto the Coꝑniſance of the Ci- 
we Law withiin this land. Now it followeth, 
hat L ſpeake ſomewhat of thoſe things wherein the 
Civile Law dealeth incidently, and by —— of 
the Prince, and is not the ordinarie object of the 
vile Law, howſoever otherwiſe they cannot be 
. dealt in, but ſuch as have tlie skill of the 

le Law. a in | 
\Whereof there be three ſorts, the firſt is matters 
ſorreine treatie between one Prince and znother, 
e ſecond is the ordering of -martiall cauſes, whe- 
me be Civile or Criminall-in an Army; the 
aſt is the —— of Enſignes and Armes, and 
the deciſions for challenges of rights of Honour and 
1 where any of them is in controver - 


For the firſt, whereas all other Nations in com- 
3 about us be governed by the Civile 

Law, and treaties are to be decided by Law ( both 

F. | for tho things which are in queſtion, and to be 
concluded by | aw, and for thoſe hinge which are 
determined by conſultation and agreed upon) who 
$thereto to be choſen rathor than a ci to 
b WAGN 
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130 Au Ecchftaſticall Lam. 
whom their Law is known, as well as to themſelves: 
and if perhaps he underſtand not their language; 
yet he underſtandeth that language wherein the 
Lawes themſelves are written, andis the firſt rongue 
for treatiſes beten Princes & Princes, becauſe it is 
æacommon tongue to be karnedof all the Well part 
of the world, d thereby any Princo ſhall rereine his 
own Ma jeſty in parlying, as it were, in his owne 
language, and not be forced to ſpeake in an other 
Princes tongue, which, no doubt, is a great diſad. 
to him that ſhall treat ; for that every Na. 
tion hach ſome prover Idiom, not ſo well diſcerned 
by the book»fpeaker,as perceived by the Natives of 
the where it is ſpoken, & wherein a flran . 

8 729 
. 


y be decdived: rd 

vforreine Prlaces do eſteem of the 
skill of a Civilian in theſe matters, it may be undei⸗ 
ftood thereby, that they never for the moſt purt 
ſend any Embaſſage for the the trtaty of any leugu 
or matter of commerce, but that o or mort 
them tre Civilians, And iſ the care of theſe ch 
be fo great wit uhem, ſureſy the eftimarion of 
ſame ouglit not to be hght with us : for by what 
lawes they Jeagues and negytiations ufc to be dies 
Qed, by the ſame muſt ours be ordered, fo that 
for that poi, one kind of learning muſt ſer ve for 
both j for that otherwiſe one Nation will nor be 
convinced by the other what theie capicnlari6hs 
are. | | | 
'Sarely fuch as over and beſides their own expe- ' 
nence, have the knowledge of the Civilt Law, 
have herein a double help above another man 2 
wantet 


Ren 


 / end Ecclafiaſticall Law. 131 
- | wantcth the ſame. Firſt, their own undeſtanding, 
- | which for the moſt part is of hke proportion as 
other folks is : L. . the Lowe — 
— a quint e oſ wit. above other hu- 
and were either wholy campoſed of 
. mature and deliberate reſolutions of ſuch. Em- 

pexours.45 then ſayad the whole world, or were 
of ſuch wiſe men as then 

and the affaires thereof 

er them. But who, when he ſeeth a ſwordin its 
ard, knowcth whether it will 1 or not, al- 
the ſorme thereof be a preſumption, that is 

it, do but draw it out of the ſcaberd, and. 
oy theneody; * then (hall N 


nels of it: [-make no application hereok, 
mymemlag b wo $ uy wie amet 


= | 
But in theſe matters the wiſdome eee 1 
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Wha 22 x. cauſes, which ave the FF” 
3 belonging to the Sen | 
Tee 12 Lan nnd _ | 

cauſes are either Civill or C 
abe are determinable by the Cell 
law. A Civilt Martiall Cauſe; is where either ths! 
Captaine or the Souldier requireth ſomething that 
: 1 due, dr withhold — him, as his — 
| "FARE? $ appa ch among the Romans wal ; 
litari (c. twice a a yeare, that i is, the Sommer appar Ol 
. on tit 1. the firſt day of Aprill to the ſieſt of September, aud 
12 . de their Winter from thence to April; his diet which! 
ite among the Romans was two dayes hard bisket, rhe! 


 wveterano- 


rum: & de third ove ends one 48 wine, another day "oa 
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; enfs one d con and two daz mutton 3 12 
. — & rin caſes of armen „ as to be 
C. eodem remove en one d Cr —— Bacher or in caſes bf 

ö 2 "org immunity, as to be freed from all ſet vile N 

| ' patione mi- cke like, which a diligent reader ma 
Fiir an- | = 8050 of the Digeſt ze Code of militarie a iy 

|... none G ati othier ike es which accompany them. 


C. de veſt. Souldiers faults are either to themſe 
militari. or common with others. 2 =y 
Thoſe are common with others which other men 
fall into, and are corre&ed with like ordinary pro- 
ceeding, as other crimes of like nature are, as man · 
(laughter, theft, adultry and ſuch like. 
Thoſe are proper which — properly appertaine 
to militaric — , are puniſhed by ſome 
unuſual 


. S. err 


* — . N F 
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| euall or extraordinary puniſhment, as are theſe 
not ro appeare at Muſters: to ſerve under him he 
© ought not to ſerve: to vage or wander long from the 
"Tents, alchough he returne of his owne accord t to 
4 his Colours, or Captaine : to leave his ſtan- 
| — to fly over to the Enemy: to betray the 
i : to be diſobedient to his Captain, Coronell, 
der Lieutenant, to looſe or (ell his Armour, or to 
Real another mans: to be negligent in forage, or 
Noviding of vifuall : co negles his watch; to make 
gmoteny to fly firſt our ofthe field, or other like, 
-which is delivercd in the late cited titles. Concern- 
ing this Arrizn who wrote the like of Alexander 
the preat ſaithʒE very thing'is counted an offerice in a 
- which is done contrary to the common diſci- 
3 44.0 be negligent , 10 he ſtubborne, 10 ie 


The amiſbrienca wherewith Souldiers are cor- 
reted, are theſe, either corporall puniſhment, or a 
pecuniarie mula, Or in junction of ſome lervice to be 
done; or a motion or removing out of their places, 
and ſending away with ſhame. 

By capitall — is underſtood for the woll 
— or at the leaſt beating, unleſs happily it 
pardoned, either ſor the — of the 
Soldier, or for the mutinic ofthe company, being 


CCC 


wiſer ation os pittie of the party offending. . , 
All which a wiſe Judge moderateth according to 
RO of che ae the quantie of the offence, 
and * the time. 
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thereto drawn by wine and wantonneſs, or for che 5 236 


C. ut nemo 
pri vat us 
rs ſuis 
vel alienis 
velæ regia 

imponat, ut 
nemini li- 
ceat fine 
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author ud this Arms of the 1. E. 3 
Hens impo- Armes of Biſhops, — ofoke Lord n 
othbr arc Armes of ſpeciall dignities, as Ame 
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That the third and laft matter of erm dordinary * 

79 ng cg with us, cond | | 
5 the: hopring of Armes, and ra 2 * 
cuery man in bis proper place a vey 2 
Vn of Armory: 1 


"Hd lugt ektractdioarie matter that tho — 
Law caketh in, is the bearing of / | 
ah the er — boomer * | 
feſt of Armes. —— 57 Arms althc | 
6 thing now almaſt co the relle 
who were its old dme called #eciale 
5 — becauſe they were E. di w 
and peute; Gier — — ZE al 
nosnce the other: yet thereof weh 
fo che Clvile Law, {b that therrby to this: 4 
n ik or controled 


4 dowl La tors are many other 1 
which oi ae ey as A X 
Batthol, h 
a Rm an} < 
matey of Artes intorhuee — 
to che ere ſorts of ten ben here es 
are Armes of fbing I- 
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and Eceloſiaſticall Law. | " 
Kings and Princes, which no man is to beare or C. eam 
pon tis . ghee unlds ic be to (hew his 5, 44 * 


nr * 


qui poten- 


"8. 4 
; in the hd. op line inves- 2 


| | 2 ing diſcerng __ 2 —— 8 viſio. 


ſo ſandbum. 


. A ook wr nc 
® | wi 42 ag is ſi chan it were —— — C. de inge- 


— p aſcet it => forbidden: "*'s ©me- 


þ 2 — men thould bo. auf; l. 
fe is ws — it 5 — with uy A 


meaning, that n men hall beare Armes de rerum 
own authoritle 5 and therfone Officers were 4iviſione l. 


| 4 Xl 4 
? | Opp under Princes, (as 22 3 


e armes to ſuch ac deſer ? 
heal ether i arg or pea: for ab gu 
Mein che begining armes and colours were pro- F. /eFalfis 


r L. falfi m- 
| | to diſcerne oe campaeny from another, yet minis. 
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When it came to a matter e honour, it was chal; 


1 Ky. 


# ab leſs by men of peace, than by men of war; 


ene is that (aying of Tally; Parvs ſuns 


is are niſi ei concitium domi: and the Em- 
of the benefit that Advocates, and 


* bring to States and Comtnon- wealthe, 
K 2 ſaith 
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| 2 - Gith thus, Advocates which breake the Joubtſulf | 


fates'of cauſes, and with the ftrengh'of their deſenee 
ſundry times, as well in publick cauſes as in private, 
raiſe up thoſe chat are fallen, and relieve thoſe 
which are wearied, do no lefs good unto mankindꝭ- 


then H by warre and wounds they ſaved their pa- 
rents and countrey: for we (faith he) do not Þ 
count that they onely do warre for” our 1 4 
which do labour with (word, ſhield: and 1 
; 12 alſo iden, ogy ke Advocates o 'l: 


* ˖ «ror age » 0 


| cherey thar albeie Counceflours to the 


Lawyers, and ſuch lite be not actuall warriers, 


| yore repreſentative warriers,” and do no le "18 


then they, The So 15 


0 — beime in the morning that beweg 


forth to his exploit, the Advocate that he may x 


_. videfor his Clicnes cauſe: he wales by the trum Þ 
pet, the other bythe Cock; he ed the batteß Ar 
- the other his Clients bufineſſe; he taketh care ti 
- Tents be not taken, the other that his Clients cat 


be not overthrown 5 ſo then either of them - er 
warrier, the one abroad in the field, the others 1 
hom: in the Citie. Beſides Barthol: treatech in tu | © 
place what things are borne in Armes, either + 
rall, as beafts, birds, fiſhes, „ 
ſan, moon, ſtar res, or ſuch like: or artiſictall 1 
_ from things exiſtent, as colours, fe 
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1 and: Eccleſiaſticall Law, 137 
ut, divided by halfes or quarters, or by lines di- 
e croſſe, or overtwart , or ſuch; other: then 
er cach of thee are to be carryed, wherein: Art 
muſt follow. Nature, that every thing figured, be 
derne according to the nature of that which it doth 
RS 
nes, Or ſtandards, re or 
Fiore, and the ſtreamer or — — follow after, 
1 F: face of every creature that is figured or de- 
bed in the banner or hatehment, muſt look un- 
the ſhaft or ſpeare; unleſſe a man beare two 
«Cre tures, one Jooking toward the other, for then 
obſervation hath vo place, for yaine it is to con- 


' . 
** * 


F8ure-when things are certaine, otherwiſe it is the 
Nure of the face to go before, and the body to 
Blow after: and the like r2aſon is of the of 
Fery creature which is likewiſe borne in Armor, 
ich, are diſtinguiſhed by before and behinde, 
8 Whoſe fight muſt be ſuch, that the head look to the 
, otherwiſe would it ſeem to goe back like a 
Monſter-: but if the forcpart alone of any creature 
& | borne in a Scucheon , as often it happeneth that 
1 Mien give onely a Lyon, Beare, or Buls head for their 
aas, then muſt not the head directly look unto 
chat, but aide : further, every, of theſe crea» 
ebe ſo deſcribed in the coate, as his vigour and 
+0 Enerolicy be belt ſet out, whether it be a fierce or 
ie beaſt, or a milde and gentle creature. But for 
$1 lourthis rule is, that the nobleſt colour be put 


de firſt part of the field, howſoever the coat be 
Gvided, qua or pale. And of colours the 1 
en Colou te the chi 
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cee un Black, * her 1 
and ther is che of all cdulert 
one hath more or leſſe ite or Blat 
esd er de bat l. es N | 
And ns much in genera? as concerning th 
of Armes. 
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e Places raren, Princ 
and other honourable Fer ſonages; and firſt 
m_ Places. 
. 
* Ow followeth what the Civile 
ths Wl concerning: Prices, and other honour 
37. :cfons, and their, ſucceſſions and places, wh 5 18 
Hen. 6. fol. grave e of th Land hath anciently acknow 
21. ledge on be QUEITE,. * 
f wer comerh from Ge 
Seele on 8 
two great are the Fate 10 tt 


” ation, 135 
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5 125 » Which now are own. into == 
and Monarchies chemlely 720 
E no other 


his ow Soveraigne; for h 
je) dir in am: nd tle, pet is the officeit 
For every one of them is Gods immediate 


upon earth in their own. 
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Liu. C.de Althong h the Er perour or King be reckone 4 4 
ver. ſignif. among his Nobilitis,becauſe he ſhould not bee pult'F 
c. de digui- np with the orie of his place, and conceive ht 1 


4% W. 41 
3 were excellent mould then the reſt, when 1 


1 Petri C. 2. 
Ver, 13. 


* edge of the ſame; which albeit the Doctoꝶm I 
74 — do hold with a qualification, as thereby underft J 
tis c. ding not onely the Princes perſon, but alſo h 

| + 6.7. * Chancellours, both which put together, make up i 

Y reftth. Lom- er ofa Prince ; yet foraſmnch as all tha : 


nium. t of wiſeddome and government that comet 
from them unto the Common - wealth, is principally 
derived from the Prince as from the head, who hach 
vouchſafed to make them, as it were, members d I Þ 
bis body, and ſo by them to derive the power of 
dais government unto all; it may be rightly ſaid that I Þ 
id the Princes breaſt reaſteth rhe fullnes of a 
* *. - , knowledge; for the well ordering of his common? 
| wealth ; for what they ſee, they ſee for him, wha 
they heare they here for his uſe, what they under: JF 4 
tand, they underſtand to do him ſervice, and ſo N- 
_ -,, conſequently of the reſt of the actions of the minde © 
od body, they obey the Prince as their So 
raigne : {0 then as the Prince hath the — 5 
5 1 


: 
3 


af | the government of A ee x and all 
| | thoſe which governe u im, governe by, and 
JS for bln; ſo 32 and pro— 
n reiitting in all aſſemblies before the 
i] reſt, precedencie or forefit- 
ag, have it by the Princes indulgencie. 
Next unto the Prince is his Queen, who ſhineth | 
by che beams of her King, and hath the like prero. C.7.rit.39:; 
io 8 gative as himſelf hath. After them comes next in 13. in prin· 
eee the the Kings Children, becauſe children in a 7. 
bert are partakers of their Fathers dignity : but yet 
* N mong children there is a difference, that the male 
De preſerr'd before the female, and among thoſe 
IN 1 «ma ran" Ge 
ui going, fitting , ſpeaking, and other like matter 
ie r yy After the Kings Children follow in the 
Vert rank Dykes, after them Marqueſſes, then Earls, 
hly Vicounts , and laſt Barons; all which have 
& 8 Gdgnitics either heritable , or granted 
of the Prince, whereupon their nobility is ſoun- 
[ dd, and whereby they onely and no other are to | 
of & be accounted Peers ofthe Land. Among theſe, for x 
off courteſy ſake, are reckoned ſuch as deſcend of No- . . c. % 
de Houſes, every one according to his degree, un- dignitat. 
uche third generation: and the daughters of theſe lib. 12. 
- | great Houſes , fo long as they marrie to any that 
ve in degree of Peors , retein their fathers dignity; 
bun if they marrie under the degree of Peers , then 
| 22 loſe their fathers place, and follow the degree 
eccheir husband; which notwithſtanding is in pra 
Ace otherwiſe heer among us, bur without any 
0 warrant of Law, The like is of the Widowes af the 
. — 
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brad naler: 7, theater Bm * 
ſetteth down no proper 0 
x — — 1 
| enquired of thoſe , which ſhall be eu rio mere FN 
L. an te. Among the Romans , For o that I have reach F 
e. de Ne- chere wav but one order of LI [ 
. — rhe Seaton 
the Pecrs. | 
| 2 1 of be len; | 
ever been — for pr s ſince cicher 
chem hath in 
appear the co uten that Tall 
3 0 
Pull. Sulpitiue a Lawyer, SY 
for the Conlulſhip , 2 5 M * 
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Pace bet Dog or : but in oy. obs which are 
g ither r pre the one, nor to the other firſt are 
cferrec Nt Pe t the Prince ; 
condly ſuch Knights as waitc upon the Prince; 
Ay och Doors as — bout the Princes 


Ja Ker cellent in learning hly come Knigh 
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nd 
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er tþ pri of 8 > yet in ather common» 
ech Ke are, and with ns bee, even in this rank, 

ve names of preheminence , whereb they 
8 bone the reſt ; as with the Frenc 
{4 © rt Garonne and le Gens de ordinances, 
bus arc Squiers and Gendemen , all which 

| 7 4 Enhgnes or Coat-Armours , wy there 2 

Dea bed from the meaner : in whi 

| Baue callegh them No \ but yet of s weak Barra: 
1 wo 2 bilicy for that it hach no ſurcher prerogative in Cat. de lu- 
n — it makes them differ from the baſer fort Ven. 


E: * And ſo it 
theſe two ſorts of Gentlemen he; the might have 


hath the priority, who ſecms by the com- Liaped b 
. wee give him io Latin , a have had aan 


K. though we 
call this kinde of Gentlemen an Eſquier, yet our Anceſtors — 

a one Scy/d-cnapa,a ſhield-knave, that was the knaye (or as wee 

wow; the boy or ſervant) chat uſed to bear 2 Shield br other Ar- 
rafter his Maſter in the wars + and this is anfwerable to rhe Latin 
& to the oxiginalit al che dignity; whereas the word Eſquier 


which we now uſe ) ſrom the French, properley noteth another 
ming. L. I. c. de dignitat. lib. 10. & 12. 3 
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F, W orczgen, either for that hee carried the Armoii 
. bf, Of he King, Duke , or other great perſonape , a 


wee ſee not onely in holy Scriptures Saul and 7% 
puathan had their Armour-bearers ; but * ; 
. and other prophane ſtories, Patroclus was Achill 
Armovr-bearer,and Clitw great Alexanders; where: 
upon ſome write that z /ve , which 
is he whom we call Armiger in Latin, is afoot Y* 
man, that with a ſpear , ſhield, or head piece, fol- 
loweth an armed Knight in battaile, or rather 1 1 
ſome other ſuppoſe, it is the ſootman himſelf armed 
in the field : howſoever the word be taken, this is. 
ſure, that theſe were men of good account — 


n 


old time, as thoſe which won themſelves c 
out of warre , and ſo their eſtimation remained in 
their poſterity ; and as thoſe were in time before, 
fo are theſe which are in our dayes , as deſcendi ; 
for the moſt part, from their worthy Anceftours. © 
© There is no dubbing or creating of theſe by the 
Princes hand, or him to whom the Prince hath gi. 
ven authority, as it is in the creating of the Nobi 
tie, and the making of Knights, but the 


hom the Captain hath vouchſafed that ſervice , is 

by the ſervice it ſelf a Squier; and that not ones. 
bee which hath done the ſervice in warre , bu 
ilſo ſuch which have done any equivalent ſervice 

in peace, as Lieutenants,and Sheriſes of Shires , and 

tices of Peace within their County: for even ig; 
this , as in other Promotions hath that diftintion 
ofthe Law place, of Craſtrenſis peculii, & quali 
caſtrenſis, whereby ſervice of the Common- wealth 
at home, is levelled and made equall with wo 
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| 1 =o | Gentlemen+haye their beginning either of 
180 s that they are borne of worſhipfull parents, 

| I; chat they — done ſome thing Gorthily ie , 
Peace or warre, whereby they deſerve to bear 
+ | Armes, and to bee accounted Gentlemen, for hee 
Þx Geneleman who is commonly ſo taken and re- 


3 | . And chis is the laſt and loweſt order of — to 
i 2 Law doth allow any challenge of preceden- 
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1 Rn the Succeſſion of great Per ſonages in 
"their Places of Honour. 


45 1 Ow it followerh „ chat l ſpeak ſomething al- 
Io, how great perſonages one ſucceed an 
J other in their places of honour. 
1 "4 And firſt, to with the Empire it ſelf, as the 
— _ — 7 — the 
y no right, but by u- 
b bes Abbe to bing 
; vemnment of the ene, and enging to 
e | the whole ma of the ſame; yet et aſter ĩt cam 
N 2 courle, inſomuch as hee that had the 
1 of it , diſpoſed it to his beſt liki 
4 his laſt Will and Teſtament. So Julius hi 
' it to Offaviws his ſiſters ſon: and albeic 
that deviſe cook not effect, by reaſon of che treaſon 
that was wrought againſt Julius his own perſon, ſo 
that Oflavine was fain to recover it by an * 
rig [el 


EIS oy * 
Vs 
: 


x46 ue of the Civil 
_ ot Aur germ Lepidus and Ant: 
office ; yer that very N 
— — who after was 
| ell ner the Eine 
gry ur eg w ſtand for the i 
tance of the in conſideration of which th 
the Senate and people of Rome more caldy ſabe 


tech themſelves unto his govetument. . b | 
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like forc bequeathed it to Tiberius, and 7 


Cajus: and ſo it came from one to an other, 11 
ſome of them by cruelty and licentiouſneſſe of li 


became ſo pcs to God and ma , that the =. F 


weir germs and bereft them of that lik 
which kad praſcribed in 'appointing © | 
their Succeſſors, and fomewhiles themſel ve 
and — the Soultliers made cha 


AM whom they thought god, or by von «a 


they chougbe beld-r6 be rewarded. Aud e 
the right of Succeſion m the Empire , 
a, hundred years Det 
hericance, Bequeſt, Ae 
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the Kirgdome ; und her iffuc: for Kingdoms (8 fra 
allo factellion in other dignities ) ave | We A 
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4 I Trance:(toetclade Edwatd the third from 
| he inherieance ai the Crowne. theroofy, who deſcens 
| 47 1 the ir, and ſo un 
f ele al- 
eh cm claimed by the woman , Adele be wars 
Fa roy was to ſu 
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more with zeal then knowledge ; and thereby 
more to be pittied then to de chvied .): what is 
their government, the wiſeſt 'Man-Prince in | 
world would not defire' to be in his on f 
F 1 
(D vou give no eare to vitulent and malitic 
tongues ,--who report 3 2 
tales for trurhs.)-or in theie publicke gov 
Jeu! —7 — tpn to their charge 
wy blame ? For that l m 
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| What ancxcdlene workof hers was dat, d 
then when all her Kingdomes ronnd: 
bout here drum with the cup of the for ation 
the of Babylon he came out ot 
. 
r , 
of watur he caſt out of his — wx her 
excellent dll ſue ſhew her ſelf in thoſe two vr & 
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Y znres, have our acer .of the Common Law wrought 
dangers to the Juriſdidtion Ecclefiaſticall , threatning the puniſh; 
ment conteĩned in her wy Ann. 84. — 35 Ge ejuſc 4 
. t the Court C ealet etendi 
Aeule within chofe Courts; to be the diſheriſou of the- 
. from the which and none other fountaine, all Ecclefiaſtis 
$ " Ricall r is now derived) whereas in truth Sir 2 
Snmiꝛb ſ. . and_charicably, char the uniting of the 
premacie nd Temporall in the King, utterly. voide 
the uſe of all thoſe Staruress. "(Nam ceſſante ratiene, ceſſar ler 
whatſoever js/now -wrought-or- threarned againſt the Juri 
- Reclefiafticall; is bur in emulation oſ one Court to another, and by 8 
conſequent a derogation of that authority from which all Juriſdi&ion 
ni now derived, and the maintenance whereof was by thoſe Princes- 
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"TX 


4 


FIFrrrrr res 2 8 —— * 8 De 


8 
„ 


dition 


3 an Eceleſiaſticall Law. 165 
5 [7 i&ion had devoured ap the temporall, as the tem- 

- | -porall now on the contrary fide hath almoſt ſwal- 
boed up the ſpirituall. But fince the forrein autho- 
Key in ſpirituall matters is aboliſhed, and either 
I Poriſdiction is to be agniſed to be ſetled wholy, 

und onely in the Prince of this Land, ſundry wiſe 
mens opinion is, there can lie no Premunire by 

choſe Statutes at this day, againſt any man exer- 
ang any ſubordinate Juriſdiction under the King, 

"8 whether the ſame be in the Kings name, or in his 
name who hath it immediately the King: for 
that now all Juriſdi&ion, whether it be Temporall 

r Ecclefrafticall is the Kings, aud ſuch Ecclefiaſti- 
all Lawes as now are in force are the Kings Eccle- 
ticall Lawes, and the Kings Eccleſiaſticall Courts; 
"that the King cannot have in himſelſe a con- 
trarietie of Juriſdi&ion fighting one againſt another, 
wit was in the caſe between himſelfe and the Pope, 
although he may have diverſity of Juriſdi&ion 
within himſelfe, which for order fake, and for a- 
voyding of Confuſion in governement he may re- 
ttraine to certaine ſeverall kindes of cauſes, and in- 
let /puniſhment upon thoſe that go beyond the 
bounds or limits that are preſcribed them : but to 
take them as enemies, or underminers of his fate, 
hecanot ; for the queſtion here is not, who is 
head of the cauſe, or ſuriſdiction in controverfic, 
but who is to hold plea thereof, or exerciſe the-: - 

Jurildition under that head, the Eccleſiaſticall or 
Temporall Judge, Neither is that to move any man 
| Statutes made in former times againſt ſuck . 
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90 d fpeak no word of domeſticall. proceedings. But 
2 ame word (Elſembere) is to be, — — 475 ä 
ceived of the places of remove the Popes 
ſe dayes being ſomtimes at Rome in al, SY 
— at Auignion in France, ſometitmes in — 
placet, as by the date of the Bull and other 
belſe of chat age may be ſeen; which ſev 
moves of his gave occaſion to the Parliament ofin in- 
E ting the word (Elſewbere,) in tho body of ihoſe 
Statutes, that thereby the Statutes providing a- 
| Progeſſe dated at Romezthey might be eladed 
by like Proceſſe dated at Bo or any _—_ 
e of the hoe abode, ga, the thereof 
wards the, offendor might become. void and be 
ed. Newer did bat of this. Land a 
dont, was in l ä 


* 1 
i . 25 — 
— r 
* 


2 ö 


to pe upon the Kings Regall juriſdiction 
org ſeek for meanes, for prefers 
for forrain authority, to controule the 
ents given in the Kings Courts by proceſſe 
the Pope; then were Premunires decreed, - 
M 2 both 


þ 
ö 
y 
1 
I 
, 
p 
N 
7 
9 
1 
5 
11 
= = 
4 
e 
1 
of 
11 
6 
* 


168 Ain of the Civils 


both 18 805 pad gt audacious enterpriſes of thoſe 5 


| and allo to check the Popes in- 
2 ee bold not venter hearcafter 4* 


. t 90 eſpuments againſt the King 
5 off : 8 inte the feare thereof is oh by oo. 


allemerevorſe is taken away between 


Kings good Subjects and the Court of Rome, Ko 
bars. renter meaning of good and ine 


- full Princes ofthis Eand is that the cauſe of theſe 
Le op taken away the effe& thereof ſhor 
at good and dutifull Subjects ſtep 


yore be 2 exerciſe of ſome Pate 


without prejudice 1 


br wing _ power) ſhall be 
A Me ions of, Paw; as bolt which were 6k 
9 prievetls amd Gifquicters ofthe whole 


— — h 'of thoſe Pre 
— . t e c are alk 


— . e e ehe 
—3— png ng in again, 
tv end like d ne authoririe; which is ag | 
turte made provifion* againſt; bat 'thele 4 
leave to the 8 e ofthe = Kee 
chers chat are3ktkil} in that profeſſion, on 
ing that ſdint wich have N Wes d 
matters, would adde ſome light unto chem, ' that 
men might nor ffümble at them, and fl! io 
— 1 of thear una wars: but, now to Frein 
1 — M, rig eg 
12 NN < 2708 mM 


; 
2 


" and Ecclefiaſticall Low. 169 
7 e EC T. 
be impeachment thereof by Prohibition 
I. and what it is, 
A Prohibition is a commandement ſent out of 
2 "A Come of the Kings higher Courts of Reco 
"| where prohibitions have been uſed to be grante 
In the Kings. nate, ſealed with the ſeale of that 
- | Court, aud ſubſcribed with the Teſt of the chieſe 
"Judge, or . Juſtice of the Court, from whence the 
Ad prohibition doth come at the ſuggeſtion of the 
- | Plaintif, pretending himſelfe to be grieved by ſome 
Fecleſiaſticall or marine judge, in not admittance 
| Wor matter, or doing ſome other thing againſt 


ight, in his or their judiciall proceedings, com- 
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prc no farther in that cauſe : and if t 
nt out any cenſure Eccleſiaſticall or Marine 
the Plaincif, they recall it, and looſe him from the 
ne, under paine of the Kings high indignation, 
upon pretence that the ſame cauſe doth not belong 
5 the Egcletiaſticall or i but is of 
de temporall cogniſance, and doth appertaine to 
theCrown and dignitie. | 
Of Prohibicions, ſome are Prohibicions of Law, 
ſome other are Prohibitions of fact. 
 Prohibitions of Law, are thoſe which are ſet What are 
+ | down by any Law or Statute of this Land, Prohibiti- 
4 | Fbereby Eccleſiaſticall Courts are interdicted to ons L 
ee in che matters therein contained, ſuch as are 5 
coſe things which are expreſſed in the Kings 
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by the ſecond of Edward the fixth were Judges of 1 
e Eccleſiaſſicall are forbid to hold plea of an 
matter contrary to the effect, intent, or meaning of 


the Statute of /. 2. Lone 3. The Statute of Ar- 
ticuli Cleri, Circumſpette agatis, Sylva Cedua, the 


- 


— De Regia Probibitione, the Statute Au 1. 


verdi 3. Capite io. or ought elſe wherein the 


ings Court ought to have Juriſdiction 
Prohibitions of fac, are ſuch 'which have no 


preciſe word, or letter of Law, or Stature for them 


as have tlie other, but are raiſtd up 99 argumenr 
0 


out of the wit of the Deviſor. Theſe for the moſt 
part are meer quirks-and ſubtilties of law, and 
therefore. ought to have no more fayour in any 
wiſe, honourable, or well ordered Conſiſtorie, then 
the equity of the cauſe itſelfe doth deſerve; for 
Kich' manner of ſhifts {for the moſt part) breed 
novghr elſe but matter of vexation, and have no 
other commendable end in them, though they 


.._ pretend th: right of the Kings Court, as thoſe other 


Prohibitions of the Law do: but the Kings right 
is not to be ſuppoſed, by imagination, but is to be 


made plaine by demonſtration, and ſo both the 


Statute of the 18: of Edward the rhird capite 5. is, 
where it is provided, that no Prohibition ſhall goe 
out, but where the King hath the cogniſance, and 
of right ought to have; and alſo by the ſorenamed 
Srature. of Edward the fixth,, which forbids that 
of the libel, and other warie circymſtances in 

the faid Statute expreſſed : by which it is to be in- 
rended the meaning of the Law-givers was — 
| | | that 


+ $15 pra ball be granted out, but upon g 
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+: that every idle ſuggeſtion of every Attourney ſhould 


een the two Lawes, in the beginning, brought in 
theſe multitudes of Prohibitions, either againſt or 
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Fl 


breed a Prohibition, but ſuch onely ſhonld be 


— F granted as the Judge in his . wiſdome ſhould think 


worthy of that favour, and if right and equitie did 
deſer ve it : although (as l muſt needs conſeſſe) the 
Statute is deſective in this behalſe, for to exact any 
ſuch preciſe examination of him in theſe caſes, as it 

z alſo in other points, and is almoſt the generall im- 
perſektion of all Statutes, that are made upon Eccle- 

Il cauſes; but 1 feare nie as emulation be- 


*belide law, ſo the gaine they bring unto the Tem- 
24 828 $ ——ů—ͤ— — alſo makes 
the Judges the e not es in caſes 
of 4 ur lon (although the Starire preciſely ro- 
quires their aſſent and aſſigne ment thertin) becauſe 
they would not deterre other men from ſuing out 
of Prohibitions, and purſuing of the ſame. 
© The Prohibitions: of the law; as have been be- 
fore ſhewed are either many or much repined at 
becauſe they containe a neceſſary diſtinction bo- 
tween juriſdiction and Juriſdiftion, and imply 
the Kiugs right, and ſubje&s benefit but the Pro- 
hibirions of fact or of men, are both infinite and 
odious for that there is, well nigh, no matter either 
Civile or Ecclefiafticall, be it n: ver ſo cleer or abſo- 
ute, but ep clog and incumber it with ſome Pro- 
+ Aibitionz and the matter they containe is (for the 
moſt part abſurd and frivolous as ſhall firſt appeare 
in marine cauſes, and after in Eccleſiaſticall matters. 
| SECT: 3. 
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SECT. 3. 


Concerning the common Lawyers ation of Trover, 

aud what is meant in the Law by a Fiction, to ſhew, 
bow the Civile Juriſdiftion is impeacbed in mat- 
ters of Admiraltie. : 


Or Marine cauſes it is well known, that all ſuch 

T bargaincs and contracts, as arc made by any 
perſons either in any forraine country, or any ha- 
ven or creek of the Sea, or any ſhore thereof, as 
farre as the greateſt winter wave doth run out, or 
upon any great river, to the fivſt bridge next to 
the Sea, ſor an es, ſhip, tackle, or other 
negotiation belonging to the Sea, or to any mer- 
ine brought from beyond the Sea, A and 
ought to be of the admirall cognizance,and ſo ever- 
more hath been ſince the Court of the Admiraltic 
was firſt erected: and yet the commori Lawyers to 
defeate the Civil: Law of the triall thereof?) have 
deviſed ſundry actions, and among the reſt, an action 


of Trover, whereby they feine that a ſhip arived ,, 0 


in Cbeapſide, or ſome other like place within the 


Cite, and there the Plaintif and Defendant meeting 
together, bargained upon ſome merchandize, or o- 
ther like ſeaſaring matter, by which fiction, they 
pretend the bargaine now is to be tryed in the 


Common Law, and not by the Civile Law, as be- | 


ing done in the body of a Countie, and not upon 


the maine Sea, or any other place ſubje& to the | 


Admiral juriſdiction. 
| Rut 
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But chat this fiction, or any other like qualitied 
d this, ſhould have any ſuch force, as to work any 
effect in Law. I will ſbew, firſt by the definition of 
a 6&ion,, then by thaſe things that are neceſſarily 
_ attendant thereon. 
Action therefore is defined by Barto! (whom L. Ii is qui 
also the reſt of the Doctors doe follow) to be an aſ- bo empto- 
ſumption of the Law upon an untruth , for a truth, % 99 6 Rk, 
n a certain thing poſſible to be done, and yet not oni. & ibs 
done : upon which fiction the Doctors hold, there Bar tal. 
mite two things, the one is Equity, the other Poſ- 
fibility. For Firſt, unleſſe there be cauſe why, hat 
which is not, ſhould be fained to be and that which 
is, ſhould bee accounted not to be, and that which 
i done in one fort, or at one time, or in one place, 
ſhould be imagined to be done in an other ſort, at 
an other time, and in an other place, there is no 
reaſon a fiction ſhould be admitted : for the Law al- 
loweth no man to come to extraordinary remedies, 
but where ordinary remedies fail : and therefore if 
that which is in controverſy may bee obtained by 
any other meanes, than by a fiction, a fiction is not 
to be afforded : but if ly meanes cannot be. 
18 had, then ſictions may be entertained to ſupply the Py ap 
defect of the ordinarzemeans, that thereby, although minorib. 
the truth be otherwiſe, yet the effect of the Law 
may be all one. 

So then, the Law faineth an infant not yet born, L. qui in 
to bee born for his beneſit, for that happely without v tere & 
that fiction, the poor infant ſhould be remedileſſe Deni. de 
ol his Filiall Portion, Legacie, or other right in con- 2 
ſcience due unto him; ſo Nephewes aud Neecess 

ſuc - 


2 


[ — N if 1 : — v4 n N 88 * PTS * 1 4 * 8 : FS , £74 - - N — 1 25 8 # F 
pl l 42 2 p 2 ” > * ch, 2 RAT 8 p * Ts - u 
e -4 A A bo — bs" * 85 A n 4 — * . 
; Pg : N , * 

_ 0 

WO > In * , * . 
* 4 - 4 
Dew * 
, L 


Fe ff. de their G 
un & le- ſuch 


ion as ſhould have come to their pa 


J 5 Gal- to repreſent the perſon of their parents : fo he that 
Ins 29, 


J 3712 


in Law, ſpecially if many of his equals in age be a- 
Mas F live, at the time that he is fained to bee alive: ſo he 


1 4e liberis that is alive, aud is in captivity, for the upholding 


4 | mo * he that is obſtinate, and will not appear in Judge- 
He ” *- ment, being lawfully called thereto, is fained to bee 
unte nato. Preſent , that neither himſelf ſhould take benefit out 
of his obſtinacy , neither his ad verſary hurt by his 


Pio ſecio. be brought of this ſort, but it would be too long 
4 1 — oo to run through them all, and this ſhall Gaffice to 
N have ſhewed, that the Law approvcth ſiqtiona, but 


J F- _ for that they are ſuch , as neither Nature nor Rea- 
* 8 ; ſon can brook. In like ſort, if a man would fain one 
1 | to 


F cum. | ; : - 
e de Arte poitics,” Ber l. "qui ro emptere ma 


. 21, 22. 23» C ſequentib, 


© L.r. $.f facceed — — with their Lndes and Aunts in 5 
chers and Grandmothers goods, ſor } 


74. Frhey had lived 3 for that the Law preſumerh them. | 
is dead, is fained to bee alive to many conſtructions 


G pothu- of his Will which he made in liberty) is fained to 
mis. g. cum bee dead the houre before hee became captive : ſo 


Fal. F. abſenceandinjury. infinite more examples might 


. _ F. where there is equity ſor it , and the Law it (elf 

I. abſen · otherwiſe cannot have her effect. And as the Law 

tem. ff. de cannot proceed to a fiction without equity, ſo nei- 
verborum ble, for Art 
Senificat refore if a man 
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Fi t91live;; who were dead two hundred years fince, 
o that it were not poſſible that hee or any of his 
equals ſhould live at that age; this would not hold 
Wlaw } for that it is above the age that the Law 
"doth preſume any man may live by Nature; al- 
though the Law doth preſume ſuch as dye in warre 
for defence of their countrey (for the better encou- 
ement of thoſe that are alive, to venture them- 
ſelves in like ſervice for the common-wealth ) to 
ee for ever; becauſe their fame doth ſlouriſh for 
ever; and upon like reaſon the Law will not ſuffer 
any perſon to adopt an other for his childe', who 
z either elder or equall in age unte Himſelf, or is 
not fo farre under his years, as by courſe of Na- 
J ture hee might be his naturall childe indeed: fo 
much the Law deteſteth impoſſibilitics ; that it will 
not ſuffer a man to fain that which in common 
Sence and Nature might not be true indeed. 
No, if theſe things be true, as in all reafon and 
bew by former precedents they appear to be true, 
I'would gladly ſee how actions of Trover, whereby 
| the Common Lawyers tranſlate unto themſelves 
'- | matters of Marine triall) if they be ſquared to theſe 
Rules of Fi&tions , can bee maintained: for firſt to 
ſpeak of equity, which the Law requires in theſe 
Ne of nar ps what equity can it be to \ 
take away the triall of ſuch buſineſſe as belongeth . 
Id one Court, and to pull it to an other Court; 
ſpecially , when as the Court from whence it is 
drawn, is more fit for it, both in reſpect of the ful- 
nile of knowledge that that Court hath to nou 
uc 
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ſach buſinefſe ,- and alſo of the competency of kill, | 
that is in the Judges and Proſeſſours of thoe 
Courts, correſpondent to cheſe cauſes, more than 


is in che Judges and Profeſſors of the other Court 
for the deciding and determining of theſe matters. 
For, albeit otherwiſe they are wy wiſe and ſuffi», 
cient men in the underſtanding of their own profei- 
ſion, yet have they ſmall skill or knowledge in mat- 
ters pertaining to the Civile profeſſion : for that 
there is nothing written in their Books of theſe 
mitters , morę than is to be gathered out of a few” 
Statutes 9 former | * » Whoſe drift was oy to 
y.door-unto them, to enter upon the ad · 
mirall profeſſion but to preſerve the Kings Juriſ- 


dition from the Admirall incroachment, as may | 5 


by the ſaid Statutes appear 3 whereas contrarily, 
the Civile Law, hath ſundry titles included: in the 
body thereof , concerning theſe kindes ot cauſes 
whereupon the Interpreters of the Law have large · 
ly commented, and others have made ſeverall Tra- 
&ates thereof: So that, by all likelihood, theſe men 
are more fit and better furniſhed to deal in this bu- 
ſineſſe, than any man of any other profeſſion , as ha- 
ving; beſides the ſtrength of their own wit, other 
mens helpes and labours to rely upon. 

Beſides, this buſinefſe, many times concerns not 
only our own e but alſo ſtrangers, 
who are parties to the ſuit, who are born, and doe 
live in countries ordered by the Civile Law, where- 
by they may bee preſumed to have more skill and 
better liking of that Law, than they can bee 
thought 
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A t to have of our Lawes, and our procee- 
= and therefore it were no tndlferenc to 
Full them from the trĩall of that Law, which 
me part know'; and is the Law of their coan- 
(as it is almoſt to all Chriſtendome beſides) 
> the triall ofa Law which wy know in no part, 
and is meer forrain unto them; ſpecially' when the 
Pftinces of this Land have anciently allowed the Ci- 
Mile Law to be a Common Law in cheſe cauſes, as 
well to their own ſub je tts, as it is to ſtrangers. 
Further, the avocating' away of cauſes in this 
fore from one Juriſdiction to another, ſpecially 
when the cauſe hatk long depended in the Court 
from whence it is called, inſomuch as now it is 
ready ſor ſentence, or rather is paſt ſentence , and 
bong be at execution, cannot be but great injury to 
theſubjeR after much labour loft; and mone wy 
ſpent in waſte, to begin his fait anew apait): whi 
i like to Syfpbw puniſnment, who, wien he hath 
with alk his might, forced his tone up to the top 
ol che hill, and ſo is (as himſelf hopes) at an end of 
bis labour ; yet the ſtone rowles down: — on 
Him ; and ſo his ſteond labour ( hisſtreng 


Fare the toyle of the 1 — 
Ne Chen was © which being 1cmblably true 
, who hath his cauſe in hearing, 
8 55 de be ho: it in this fiction /; whereby a 
| N ended ſhould again be / put upon the 
18 though i weve ail pang work and new 
n. tiven: 

* 5% 45 taveieno Fi ity init , ſo there 
=] no pofidilicy ſuch a fiction ſhould be maintained 
by 


by Law; for: that it hath no ground of reaſon to 
reſt his feet'ori, For if this be granted, that fuch'a }- 
2 Law may be made, then one of theſe ab- 
rdities muſt needs follow, either that a ſhip maß 
arive in a place where no water is to carry it, or ii 
that it ative according to the fiction, either the 
people; their houſes and their wealth ſhall be all 
overwhelmed in the water, as the world was in 
Noabs Flood, and Ducalious Deluge, and ſo no body 
there ſhall be left alive to make any bargain or con 
tract with the Mariners and Shipmen that arive 
there 3 or that the people that dwell there ſhall wax 
upon the water, as people doe on land, which fe- 
ter himnſelf was not able to doe, but had ſunck, 1 
Chriſt had not reacht his hand unto him, and there- 
fore far leſſe poſſibile for any other man to doo. 80 
that it may bee well ſaid ( theſe things ſtanding 8 
they doe) no {auch fiction can hold, and that no 
bligations of — —4 A 
ligation of impoſſible chings., ſo there is no Action 
of 1 Nature: nor Reaſon, will a+ 
ſorq to be done : neither is it; to the purpole. that 
the maintainers of theſe actions doe ſay, that in his 
caſe, ce where the contract is made is not 
confiderable-, which I take to be farre other wiſe; 
for that, wher that themſelves will e 
cauſe from the Sea unto the Land; they will lay it 
to bee done in ſome ſpeclall place of a Country; bee 
the place neuer ſity unproper far fach an action: ſor 
that the foundation of theſe actions „ is the place 
where they were done; ac namely that they were 
done in the body of ſuch a Country, ny +; 
1 
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try, and not upon the main Sea, or beneath 
* e, that is upon any great river next 
je, Sea. the —＋ in two emulous Juriſdi- 
when rhe are ſo divided, as that one is aſſi- 
d the (ca. , the other the land, the place of the 
N Bon can in no = be 3 and another 
Gpplycd i in the room the vod enim una vis 
qrobibetur , alia via non eſt 2 ur Y quod 
4 probibitum eſt direfo prabibetur etiam per pl Alcon 
25 if this were granted, then matter enough would 
bee offered to one Juriſdiction to devour up the 
other, and the Law would be eaſily cluded : which, 
d reſtrain either of, theſe Juriſdiions to their 
own place, and to provide that one in his greatneſſe 
doe not ſwell up againf the other, hath fer either 
of them their bounds and limits which they ſhall 
not paſſe ; which, as it is the good proviſion of the 
Law, fo ou t either Juriſdiction in all obedience 
to ſubmit it ſelf thereunts, for that the diminiſhing 
of either of them is a wrong to the Prince from 
whom they are derived, who is no leſſe Lord of the 
Sea; then hee is King of the Land: and therefore , 
in no ſort, ſuch liberty muſt be allowed to the one 
— or 3 as that it ſhould be a ſpoil 
ne 3 which would cafily come to paſſe, 
2 as the Law alloweth not any man to ſuc a 
matter by the ordinary courſe of the Lawes 
is Land, 2 Ft a man will follow it by an extra- 
y. But where there is an uniformity of 
ion, as that it is all by ſea and all by land, 
re.may' a thing be fained to be done in one — 
was done in another place, without auy mans 
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prejudice , for that in this caſe the place is not t by 
—— ( ſo it bee not in — wn whert 
time and place is required, that the accuſer doe noe 
wander from place to place with the injury of th 
accuſer } for howſoever the place and the action 
altered, yet the truth of the cauſe remaineth one. 
and thi | yo ſtil. And fo farre as con 
actions of Frover in Admirall cauſes ; Now it 
follow, that I ftiould (peak of like prejudices chas 
grow to the ſame by actions of Tr paſſe, but thoſe 
will I paſſe over, for that in ſo ſmall a Treatiſoas 
thisis, I cannot goe over all: and therefore will“ 
onely put the Reader in minde, that there are more 
| deviſes, riſing out of the Common Law than 
that infeſt the Admiralty. - But now to Wils 
Teſtaments wherein they are impeached. 


S ECT. 4. 


Concerning Wils and — they are im- 
— | 


9. Barer of Wils and Legacies , they are 0 

to the triall of the Eccleſiaſticall Law oſ 

this Rea „ chat the profeſſors "of the Common 

Law Wee doe — conſeſſe and ſay, 
they have no more to doe therewith, than the wer 

lian hath to do with the knowk$e of the matter? 

of Franktenement: and yet even theſe matters 

Teſtaments and Legacies, pr ma nh Prohibition b 


not ſo frequent in them, ey are in the'reſt 
Eccle- 
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"fe lefialticall cauſes . yer they are pf 
chem, and that in ſome points, here 
ad eſſence oſa Will doth Rand, ,, 
For whereas the ancient Rymens:; knowing how 
Aubje&matzers of Wils are to and corru- 
ion on the one ſide, and ſuppreſſion and conceal- 
1 ment on the other ſide, to meet with all craft 
} ptilty whatſoever, which might ſeize on them, did 
m ft carefully provide, that there ſhould be ſeven 
witneſſes, at the leaſt, preſent at the making of every 
Will and Teſiament, except it were in time of ſome 
erall plague or ſickneſſe, when ſo many witneſſes 
dould not conveniently be had together, for fear o 
© ction, or that it were in the Country, where 
ere are but a ſmall multitude of people. And that 
thoſe witneſſes ſhould be particularly required to 
that purpoſe, with diverſe other obſervations & cir- 
| TE tending all to the ſafe. and ſure making 
thereof ; which the Eccleſiaſticall Law altered aſter · 
ward in ſundry points, for that many true Wils 
were many times overthrown for. want of thoſe 
preciſe ſolemnities. It therefore reduced the whole 
number of thoſe ſeven witneſſes, unto two onely, 
agrecably to the Law of God, and the Law of Na» 
tions, where that number of witneſſes is allowed, as 
competent to prove any matter, ſo that the lame. 
itneſſes be honeſt and credible perſons, ſuch whole 
: 1 is not doubted of. The common Lawyers, 
becauſe themſelves in ſundry matters very dange- 
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- | fouſly many times admit one witneſſe, and give him . 
credit, and that in matters of great weight and 
| tance , (. as though all ſhould bee ſquared 10 
"= N 


their 


, r 


offence nity , in that wh. x 
doth not allow 2 of wirneſſes in the 
Probate of a Will, tithe Common Laweroftly 14 
land allow almoſt in every matter. F< 
For anſwer to which , if I ſhould alleage che pig Ft 
eile forme of the all Law,” which ro N F 
eſſence of a Will requireth this number of two wits | # 
neſſes, or elſe holdeth it not for a Will (but in caſes; Þ'# 
inter liberos, & ad pios uſus, where the onely hand Þ'þ 
of the Father or Teſtator without witneſſes ; 
for a Will, fo the ſame beknown to be the Teig 
tors own. hand, or ſo proved by n 
would think to wiſe men 1 had ſaid ſuffciently; bus 
will not reſt hereupon, but will convince them · 
ſelves, by themſelves: for , doe they, I pray you, in 
their own proceedings, where a Law or Statute re- 
quires more witneſſes than one, content themſelves: 
with one witneſſe alone; yea, doe they not in all 
caſes where a certain number of witneſſes are aps" 
pointed to prove a fact by Law or Statute, furniſh* 
the cauſe with ſo many witneſſes as the caſe deſires, 
or elſe doe they not account the proceeding voide 
Ant will they think themſelves ſo preciſely bound 
rothekeeping of the letter of the Common Law. 
apdwill Ng not ſuffer the Civilian in like manner, 
to cleave faft to the obſervation of the Civile Law - 
eſpecially when it bath F conſent of the han of- 
, 


* 
1 as 2 
3 
9 N 


I | #nd Ecclefiaiticall Low. 193 
bod, and the Law of Nations, and is his Ma jeſties 
- © Eecclcfiafticall Law of this Land, aſwell as the other 
dis Temporal! Law of the fame? - 
I conſeſſe it may be true many times, which one 

Gith , ſpecially when there concurre therewith 

great and violent preſumptions, and the party 
t reporteth it is of good credit; but dangerous 
u to open this gap to the malice of men, for even 
, many things ſhall be obtruded to the Judge for 
tructh, which are ſtarke lyes; and many things ſhall 
bee pretended to bee gold in (hew , which in pro 
nd praiſe will be found to be no other thing, but 
er droſſe. And therefore well decreed the Em- . i - - 
grour Conſtantine, that no one mans teftimony randi. * 
ould bee heard, though he were never fo great a $. Simili 
jan in Court. C. de Te. 
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But perhaps ſome man will ſay , If credit ſhall ſtibus. 


5 
A 
SE. 


| wot begiven oftentimes to one mans teſtimony, much 
pickedneſſe will paſſe away unpuniſhed : For reply 
"to which | anſwer , It is better to let a bad man 
ſeupe, than to puniſh a good; and although ĩt be 
ue, if a man may excuſe himſelf by deniall , no man 
will be found guilty ; ſo alſo it is true on the other 
hide; if it be enough to condemnation to be charged 
man alone, withour any other witneſſes, no 
man (hall bee innocent; and therefore the admit- 
tance of one witneſſe in canſes , and the proceeding 
thereupon to judgement is very dangerours. 
an other like harre to this they lay againſt Ec- 
 efiafticall proceedings in matters of Teſtament 3 
I whereas an Ecclefiafticall s proveth a Will, 
© wherein are Mannors, Lands, Tenements, and * 
11 N 2 IKC 
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uc of the Civile "" 
like Hereditamei bequea thed ; challenging this al. 
ſo to be of the Crown and dignity , as though the 
Eccleſiaſticall Judge thereby took upon him to de 
cree wich — deyiſable by Will, and which 
wc. Sem" s probate adde a ftrength unt 
the Will, to make the de viſe good or bad, where 
on che contrary part, the Eccleſiaſticall Judge by BF 
this att doth only teſtify, that ſuch a perſon mad 
ſuch a Will, and that the ſame was proved befo FY 
himſelf under his Teſte, for his laſt Will and Teftas $® 
ment: bur for the validity of the Will ic ſelf 9 Unc bs q C 
the Legacics and deviſes therein, whether they wer Þ* 
s or tenements, or of goods or chattels, ts 
Probire it ſelf workerh nothing, but leaverh that (® 
to the Law, Common or. Eccleſiaſticall, according” FJ 
as the bequeſt belongeth to either of them, whether I 
it be good and vailablein Law, or nos for it often” F 
times falleth out, notwithſtanding the Will be i | 
lawfully proved before the Ordinary, yet the be“ #Þ 
queſts are not good, either in reſpe& of the perſon }Þ 
to whom the 1 are made, or in reſpect of the 1 
thing that is not deviſable in all, or in part; asby I 
the Common Law, lands in Capite cannot be de- #%Y 
viſcd more then for two parts, but in Socage the 
deviſe is good for all; and by the Cuſtome of the 
City of London, and ſome other places ot the Land, 
a man can bequeath no more then his deaths part, 
and if hee doe, his bequeſt is void for the reſt; but 
in other places of the land a man may bequearh all. 
By the Civile Law a man can bequeath nothing io 
a'Traytor. , or an Heretick , or an unlawfull Cob JF 
ledge , or Company (unleſſe perhaps ir be * the 
212 iment 
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ne ent, or maintenance of them in extream pover- 
th at chey die not forbunger, which is the work 
charity ) and iſ he doe, the 8 thereof ĩs voĩd 
al Incents and purpoſes. 'Sothen, the Probate 
the Ordinary in matters of land, neither helpeth, 
1 — the right of the deviſe it ſelf, bat is a 
&caration onely of the dead mans doom uttered 
re ſuch and ſuch witneſſes: which taketh his 
ength not f much from the Probate , as from 
Law, and is teftified onely by the Probate , that 
c ſame was declared by the Teſtator, in the pre- 
of the witneſſes therein named, to be his true 
aſt Will. So that no man herein is to be offen 
a with the 0 as pling — - matter 
en unto him, ( far his teftification in 
—— doth belong unto him, to 
— ſo farre untathe defſumcts Will, as 
N avouched before him to be his laſt ac and deed 
hat behalf q. but rather they are in this caſe to 
thank che Ordinary, that he by that act of his hath 
ſerved the memory of that, which otherwiſe 
haps would have been loſt and periſhed , ro the 
hurt of the Common-wealth , and others 
hich have private intereſt herein. 
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Of the Care that Priyces of ithis Realm thave bad fon 


ä 


the dus payment of Tythes unto the Church, and the 4 


preſervi ng of the cogniſance thereof unto the Eccles 4 


faſticall Courts of this Land, both before the Con 5 
queſt and ſince. 4 . 


F 4 1 
$4 

7 * 

* „ 


ſticall Courts, there is no one thing that th 4 
Princes of this Land have made more cares + 


; O F all matters that appertain to the Ecclefiay $4 


full provition for, fince there was any Church g > 1 


vernment in this Land, than that all manner f 


Tythes due by the word of God ſhould bee fully 


and truely paid unto their Pariſh Churches wheß |. 
* The they grew; & if they were denied, (hold be recoves'Þ 


24 # 8 Conqueſt, King Ætbelſtane made a Law, that eyery' 


man ſhould pay his Tythes to God, in manner 8 
1 acob did, who made a vow to God, If God would 


fore rhe 


Kings be- bring him back again to. his Country, hee would Fh 


Conqueſt is worthily noted by the Author, and becauſe it argu 


45-4 we red by the Law of the Church.“ For firſt before thi | 


the rare devotion of thoſe times, we will conſider it more perfcaly. Y 
About the 7th Centurie Ina K ing of the Weſt Saxons made this LA 
. Cypic fceadca yn agipene be dend mapdyner mær fag 


Gir hpa F ne Felær de. xy he feyloi peoyendiq feill. jb by 


vpelpꝑealdum agype pone cy nicſ eat: that is, That the Church 
ſceat be paid in at Martlemar, if any refuſe to pay it, that his penaltie 
be fortic ſhillings, and the payment of Church · ſceat twelve 7 
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th Church ſceat, acco 


beer we read the word, there will be po.great injurie done to the 
ſence; yet becauſe. other things beſide; Cane have gone under the 
game of Church · ſeat (as the Cocks and Heuns at Chrif mas) therefore 
"F feemeth that the laſt reading is the. beſt ;- here ir muſt ſigni ſie a 
IF quantitie of Corne due to the Church, and to be paid in at Aſartie- 
.: Why theſe dues and ethers were tendred at this Feaſt, Hoſpinian 
ay | inkerh he hach given a good reaſago bus {ee Grerſer in his book de 
he Fe is upon §. Martin: day. Tis 1} N | 
in che ninch Centurie King Æibelſtane made this Law, Ic Apel 
eme cyrinz mis Feþeabre pulphelmef miner hehbirceoper 
pa minpa bir eopa bebeode gallum mum eneapum 
11 n calle mine pice on pæf dpi νenỹt nama I ealpa hal- 
J yo mine luu Þ hi zpope mmer agener æhder vam 
T9 : That is, I Ztheſtane King, by the advice of Walfhelme.m 
3 ö biſhop, and my other Biſhops, command all my Re ves through 0 


Akingdome in the Lords pame, and gf alk! Saints; and for my love 

in che firſt place they pay the Tyth of my own revenens; 48 well 

4 2 Bring Cattle as the yearly fraces : J ber ric do Dem dæq þzp 

"© $Hheapvunger Seid ſohonef pæf pulhreper: that is, And 
s to be done at the day oſ the beheading of S. John the 


ane reo dan ger y llan uf da ny. Dlaf bih abe 

Fey) Fete Bu beeronte 

Aa coerce mie Bam 0 

; * — 3k, r fely h 
the Eord aid: P'will: givertite my Tyche abd my peace offering. mid Þ: 
the Lord himſelſe in the peels) h,-To althat have, it ſhallbe gie 

We 

In iis Book 

ſhall be 
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Thos the 


” o it ſelſe, yer . 1 
might be emincatly_cnforced our ee 


is ca 
* * 1 
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his Subjects, that every houſe ſhould pay a pennie to the Pope; au 9 
this was to be tendfed at Saint Peterc tide as appeareth by, Edgdit | - 
Law num 3. And ry #lc heopþ.pening ay fen be pt ner 
me fe dix, & c. See alſo the Laws of Cnutę and Se 

Confeſſour, Ml r 

"And whereas we finde the curſe of Excomniunication here anner ! 
ed by the Law to this Sacriledge of which holding the Tenth, its Y ©. 
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ae at; for amongſt thoſe thoſe ſolemne ex 


X a.councell held here at Oxford, Ar. to be openly 


Fate times in every yeare, we find theſe. ech c 

50 anded with Anathema. In the firſt Article thus : Atl © 
red the rightys of holy Ehyrch, as in the ae 
tent, poſſeſſions, maryces, jetouzs, paſtozs way C Par 
ingly, and unpuſtlp, oꝛ malycioufſy defoulen and 


bunten bupdeu oz to with-hald, 92: to 9 —ů— 
n the 26. Article in this manner Alſo all they ben aceurted A 
nore and lefſy whiche wytingly, wylfully, or malycivafy,” > 
r foz ony man bath bad uttirly the Se 

od, that is to ſay, their ir Pertbony I, | 


3, 02 the ſayd'tyrbs 02 oblatyons cbangen or turnen into 


uber uſe than it was-provided in the holy Cyreb law. 
But of this ſee more Cap. 3+ Seck. 2. | 


In the Laws ofKing Edgar, it was decreed in the firſt. place, 
oder cypican.xyn pihrer pinbe ] managype yice æle 


: eo bunxe cm calban minſt pe pe f̃eo hyneſ ye N 
e ſhould have all her rights, that every,man ſhou 


is Tythes to the Elder Minſter (or Mother- 9 where he 
h the'WbidFap.! 2. of Edgar Laws: See alſo the J. & 4. Chap. 
In the Laws of Kin! Cnute cap 8ᷓ. thus it is, Perce man 


=: gepihraæhpilce Feane nihvlice geopne pæd i rul · 


— re pipdene niht open eapTpan j geo veobun 4 


penxecor den j eon —— be ealpa halgena*mzry] ran 


A « Sonne de beben depend nzlle pe Bes " 


ban habbaþ' 217 f̃e veoba acep cal ppa fe fuſh bid gegaþ 
—ponne pape vo per cyniger Fenepa J pup” biycopay 
ber land prean 5 per mynroper For pheord 
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; [ts wed faſt or more with-hoſden 02 done tobe withhol- N 
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Fob. tench Acre ing to the 2 4 

eve and the Biſhops, and his that W W 
Maſſc-prieſt of the Minſter may go | 
part whether he will or no, and glye it to the 
vm belongeth; The ninth, pars he may take to 


1 let them be divided in un. and let 
* hs, the cp yr halfe ro the Biſhop, whether i ir be one 
55 ofthe: Kings men, ora Thane. 7 


he Plow-almes, ſor which the Saxon faith rulhælmerf 18 
thus: Ego me legifſe memi ni in vetuſtiſimo quod am lum 
Jibello impaſitum tune temporys in fingyla aratra denaring . 


8 home, pay Tyihes to God of 1 | 


| . 'God ſhould give him: the like did Ki 
oft | King Edmund, 0 that tlic 


3 3 þ 33 en rMyrhes, 
menge excommunicated. | 
5 eee; yl e Conqueror (as Aae Hovendew'res 


eth) in tha :4+.yeare aſter his conqueſt, having 
ſome tim: of r 2 
Lecie — his g overment at home, 
Foe, 12 into a ration of the well,orderingof the 
ech a eee , oby - wholſome 
Ear 84 wes :-and re by the adviſe of his Cong 
= l Przlates- and Poten- 
n rates of this land, with twelve other ſufficient * | 

ry of 32 + 


7 
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$ of the Land, eg we u — _ 
P aan 

J, before himſelfe came to che Crown t — 
aitly ch and c them npon his 
high d pleaſure , they «ſhould make true report to 
e thereof, with out adding any thing thereunto, 
or taking any there from: who being with the 
* holy Church, becauſe by it, the King and 
— —— eſtabliſhed, among other Lawes and 
liberties of the Church, recorded this for one, 
which I will verbatim ſer dawn in Latin as it is 
oo by the Author, | 


De omni Sams decima garba eſt Deo redditg, ; 
's ideo redenda: Si quis gregem Equarum babuer it, gent F 
Lum reddat decimum: qui unam tantum vel duds, - mow 2 
Wes 
uerit, de ſingulis pullis fingulos denarios pr æbeat. of g - 
Halte, qui plures V acc as babuerit, decimum vitu- the Cnfeſ. 
lum, qui unam vel duas, de  fugulis vitulis fingulos ſour, num. 
denarios 3& caſeum fecerit, det decimum Deo etſi non 8. & 9. bx 
2 lac decima die. Similiter Agnum decimum, WRONG J 
Vellus decimum, Porcellum decimum, Porcellum de- firſt 1 A 
cimum. De Apibus vera ſuniliter, decimum. De Api- ang aftes=., 
but vero ſimiliter, decimum commodi ; quinetiam de wards katie 
boſco, de prato, de aquis, de molendinis, parcis viva» fied-by the © 
nis, piſcariis, virgultis & bortis, & negotiationibas, on = 
| Gr anmibus rebus quas dederit Dominus, decima pars 2 
— eſt, qui navem partes ſimul cum dec ima 
lergitur. Et qui eam detinuerit, per juſtitiam Epiſco- 
2 neceſſe fuerit) ad — argua- 
. Hec enim 8. Auguſtinus prædicavit & 2 


5 7 * n 2 2 


I Se Keg, gr. 
8 * Diboli multi — Werne O& $a 


ſue neceſſarta-iMultis enim locic modo ſunt tres vel * 
quatuor Ecoleſie, ubi tune temporis una tæntum falt | 
& fic CH les minui. 64 n 


This Agile, to whom the Conquerony here 


Gregorie the great about the yeare of our Lord 

God 69. ſent here into England, to reeftablith 

the Faith decayd by the Saxons; who (er down 

ſundry ordinances. for the Church, and framed it 

in uniformisy: of Prayer and government to that, 
which then was uſedin the Church of Rome: but 
long before Aug. time, as it may by our ſtories ap- 
I» ves] 
” Erktnad, 1 the dayes of King Lucius, who ſent to 
| Boobs: Eluiberius u Biſhop Rome, for learned men to in- 
RT 'Riru& him and his people in the Faith, which was 
. about a hundred ad forty years after the Aſcention 
el of 'of our Lord Jeſus Chei Iche Faith of Chriſt was 
Frei here preached in Britaine, and fifteen Archbiſhops 
ate by our ſtorĩes reported, one to have ſucceeded 
3 an other in the See of London, before the i irruption 
. . — of the Sam into this Land ; All which time is not 
© Scots like the Churches of God that were in the Land, 
F were void: of this proviſion for. the Mniſterie, ſa 
that I aſſure my ſelfe the payment of Tythes was 
fare more ancient then the time of Auguſtine; al- 
beit the Congucrour citeth there the aüchschie of 
_ rather then any former precedent. of the 

Britons 


—— mgligenes non curdbant iuire laborem al 1 Is 2 
per quirendas eas, eo quod fuſfecienter babebant vite 1 


4 


. 
1 


referreth himſelſe, was Auguſt ine the Monke,whom | 


* 


and Ecclefiaſticall Lew. 203 


* 


I Britons, both for that the doctrine of Auſtine was 
better known unto the, Saxon, among whoſe An- 
veſtors Auf in taught and governed as an Archbi- 
* | = hop, then any of the Fathers of the Britiſh Church 
to whom the Saxon were enemies, und their 
tongue altogether unknown unto them; and beſide 
+ for that this doctrine of Auſtine,concerning T ythes 
belt ſuited with the generall cuſtome that was then 
uſed througout all Europe in paying thereof. 


The next Prince after Villiam the Conquerour 


dat ordered any thing about payment of Tyrhes, 


for ought that I have read to the 'contrary was 


Ed. 1. who at the petition of the Clergie, eſtabli- 
ſhed the Articles of the Clerꝑie, which his Sonne 
Edw. 2. confirmed by his Letters Patents under 

the great Seal, and by conſent of Parliament, at the 

petition of the Clergic in the Ix year of his Reigne. 


In Edward the thirds time, Writs of Scire facias 


lar Judges, for ſuch manner of pleas , ſaving to 


the King his right, and ſuch as his Anceſtors had, & 


were wont to have of Reaſon. 
During the Reigne of Richard the ſecond; Par- 


ſons of holy Church were drawn into ſecular 4*-1-Rich 
Courts for their own Tythes, by the name ot. 7. 14. 
goods taken away; And it was decreed by the 


that in ſuch caſe the generall averment of 


the plaintif ſhould not be taken, without ſhewing 
ſpecially how che (ame was his Lay- cattell. 


By 


were granted out of the Chancerie, to warne Pre- An. 18. Cd. 
lates and other Clerks, to anſwer for the Diſmes 3 1 
there; but after the matter was well underſtood by | 
the King, the parties were diſmiſſed from the Secu- 
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1g] it 
2 to the Spiritual Court, and that the Judge 
of holy Church onely have the cognizance of cheſe 
matters. 

By the Stheute of Ed. 3 
niſters of holy Church, 2 for money taken 


for the redemption of corporal! 
proof and account of Teſtaments, nor for travell 
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or driven to anſwer the Kings Jaftices , or other! 
miniſters, and thereupon they = b 


mind them. 


haſed Buls from the Pope to be diſcharged o 


the 
reduced to the ſtate they were in before. 
'Inthe's; yeare of the Came King it was ordered; 1 


ing to any Fryers Aliens, ſhould” 

Fay all a 4 ythes due to Parſons and Vicars 

- Church, in hae Pariſhes the ſame were, 
. Ss Ay of holy Church required notwithſtan- 


any Prohibition were made, or to be made to the 

contrarꝛ. 

About the 7. yeare of the ſans King, fuck religi - 
ous 


2 * 
og er: rune rſuing for Tythz"Y 
right doth; and' of Fold 2 to per- 


S 
- n 3 
* * 


it is ordered, that Wi. 8 f 


penance, nor ſor 


taken about the ſume, nor for ſolemnitie of Mariage, 
nor for any other thi thing puns rr the Juriſdiction 
2. H. 4. of holy Church ſhonld be appeached, or arrefted,” 


Id have writs” 
in the Chancerie , to the Juſtices when they de · 


4 
ln the ſecond yeare of Henry the fourth,the Re- 
ligious of che — of the Cyſterci ans, that had 


tof Tythes, were by act of Parliament ; 


noiſe — F _ and Occupiers of any lands or 


ding the fame were ſeiſed into the Kings hand or 


” 


Jus perſons as had purchaſed Buls from the Pope in 
the days of Richard the ſecond, to be diſcharged 
a 5 L aunes pertainiug to. Pariſh-Churches, Prebends, 
„ Holpicals, or Vicarages, not put in execution, were 
g { forbid from that time forward, to put them in ex- 
= ecurion, or to purchaſe any other in time to come. 
After King Heury the cigth\had difſolved the 
10 er _ ra igious houſes, and ſold 
3 urches and Tyths thereto belonging to 
men, ( who before chat time were not — 
the ſame; inſomuch as after the difſolution, when 
the Purchaſers demanded the ſame, they were de- 
„ned to hold plea'therof, by reaſon of their inca- 
"_ 8 a Statute was made in the 27. yeare of the 
e King, whereby all ſub jects of the Kings Do- 
unions were to pay their Tythes, and their duties „ g 
©<F ofholy Church, according to the Eccleſiaſtical} 77 Ws. 
Uses and ordinances of the Church of England, 
1-4 and after the laudable uſes and cuſtomes of the 1 
{2} Pariſhes and places where they dwelt, or occupied * 
lands, and the ſame to be ſued for before the Ordi- | 
=} naric, or ſome other competent Judge of the place, 
according to the courſe and procefſe of the 
J Ecclefiaſticall Courts of Exglayd : which Statute + 
becauſe it took little effect, by reaſon of the obſti- 
nacie of the people in not yeilding theſe duties to 
the Laitic, who had purchaſed them, and that the 
ad Purchaſers could neither by the order or 
I courſe of Eccleſiaſticall Lawes, ſue tor them in any 
Eecleſiaſticall Court of this Land, whereby they 
might be relieved againſt them that wrongfully de- 
tained the ame, Therefore in the 32. following, an- 
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dinarie or other competent Judge to have powef 
by vertue of the ſaid Act, to heare, decide and des 
termine the ſame by definitive ſentence, according 
to the courſe and proceeding of the Ecclefiaſticall 
Law, without reſervation of any right to the Tem- 
porall Judge to give remedie by any ſuit or action 
for the recovery of the ſame; ſaving in caſe where 
an inheritance or freehold in the premiſes is clai- 
med, and the perſon claiming is difſciſed, deforced; 
and put from the poſſeſſion of the ſame, in which 
caſcs onely , the State aloweth the Temporall 
Judge to take knowledge, and that onely for the: 
regaining of the right and the poſſeſſion of the in⸗ 
heritance ſo loſſ. ft 7am: 
After the deceaſe of King Henry, King Edpnd | 
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his Sonne DO Me „ 
t the bene s ſu fe Sch Py 


he F 4 call ah Land, made a Sta- 
9 = he did not onely ratifie, cb 5 
aw ſuch Statutes as his Father had — 


nade, but did further order, that every of 
s fub jects from thenceforth ſhould Dy ang 


2 y without fraud or deceit, ſet out and pay all 
manner of prediall tythes in their proper kind, as 


did riſe and happen, in ſuch manner as had 
been paid within thek forty yeares next before the 
Pre of the Act, or of fag and cuſtome ought 


d have been paid, with certaine forſeitures and pe- 
ies; as well againſt them which carryed away 
prediall Tythes, before the tenth part thereof 

12 juſtly divided from the ſame, or otherwiſe 
reed for with the owner thereof; as alſo againſt 
thoſe that did let or binder the owner thereof, his 


ie or ſervant, to view, take, or carrie away 


| ] lame. EnaGing further; that the partie ſo ſub- 


or withdrawing any oſ the Tythes, ob- 


tions its commoditiet, or other duties afore- 
might ſhould be convented or ſued: in the 


id, 
Be 57085 icall Court, by che pa 


the Kings le ien Jos udge might 


1 the ſame according to the K's Eceleſiaſli- 
75 Laus. And that it ſhouſd not be lawfull for the 
. \or any owner or farmer thereof, contrary 
: ) the fame a, to convent or ſue any withholder 
f Tythies,or any other like duties, before any other 


| udge then Eeclefiaſtiall, excepting onely out of the 


Statute things contra repugnant to, or 


inſt tke eee and . of dy. Statute of 
8 O ' Weſlminiter 
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ſuch other matters 
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aro am be * W and xxxii. of. Hehe 
. the g, and the 2, of Edward the vi. c#p. 13. inten- 
ended for the true A rien of Tythe; aul the pres 
1 # of the triall thereof unto the Eccleſiaſti 
call Courts, are now turued to the binderance Li 
aber both. 


4 1 N Otwirhſtanding all which good ron on p 
* 3 ancient Kings beſore the Conqueſt, and mo- 
derne Kings ſince the Conqueſt, for the aſſur any 
the fair of Tythes tothe Eccleſiaſticall 809 9 0 
and the Continuall poſſeſſion that the ee 
Courts have bad of the ſame, deduced fro fo 9955 
timezas hath bin before ſhewed, fe ſo often obtei 
in contradictorie judgement, as the conſultations 
thereupon granted do teftific : yer ſundry men of 
this Land, in ſundry, ages, have by wrenches and 
ſubtile deviſes. (which are odions in Law, and are 
by all godly and wiſe Judges by all poſſible means 
| — — be reſlrained) railcd up matter out ef 
the aid ataces thang, contrary to en 
ence 
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of 66 primo Esa ior, 


” (OOO ST e fe „ 04 SD OO 


— 


* + 8 


ä 
1 
Cx 
Jie 
| 


\ = N * 
at XY w 
\ 
. Z * 


—— 


(ence and mean 
moſt of thoſe t 


1 


x 


— — · RIP,” = > 


-peaſon, t 
end ſhould work'uhto another... 


Henry 8. where it is ordered; that all the King 


laudable uſes and cuſtomes of thtir P 
places where ſuch Tythes grow / and become due: 


call cuſtomes, triable at the 


much that goeth beſide their oum net; yet there 
5 not in theſe dayes, which go about with all 


[ | 15 to the Tem- 
porall Crown and dignitie: wherein they do wrong, 
not onely to the Kings Eccleſiaſticall Courts, to 
55 le thetn of their ancient Juriſdi&ion, but alſo 

o in jurie to the King himſelf, as though he had 
bur one proper juriſdiction — to his 
Thirne, and ſeat of Ma jeſtie, and that which were 
done by his Eccleſiaſticall power, were done againft 


the Temporall Courts, as belongi 


bis Crown and Dignitie; whereas they are equally 

united in him, and his Throne is no leſſe ſtayed up 

by tis Eccleſiafticall power, then it is ene 
| is 


O 2 - 


* 


* 
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Ml Ot 


F 
thereof, to draw the triall of | 

mot c away ſrom the Eccletiafti- 2 
Falk Courts. So that thoſe Statates which then were I 
mil | Iprended for the good of che pecleſiaſticall County C. lars 
ide; || are how become the utter rulne&overthrow of the ier 
fame, Fee, y to the rule of the Law, and common , adimen- 


Sub ſects ſhall pay their Tythes, according to the 
J 2 des and 


which, albeit i; undoubte ＋— of Eecleſiaſi- 


i eclefiafticall Law, and 
o ever held till How of late, that men think all too 


t and maine tò draw away theſe things unto 


dis legatis, 


thi hps which were purpoſed for One J. 2. ante 


finem. C. 4e " 


The firlt advantage they take againſt the Eccle- jurerur, 
 fafticall Courts out of theſe Statutes, is gathered Prenter ca. 


out, of the twenty ſeventh, and. thirty ſecond. of dando. 


lumniam 


27. G32 
H. 8. 


| 1 dc decimis 


his Temporall ity, And 
paradox is that, that, they ſo cor nes 
11 That cuſtomes in Ty are m ter = 
of Temporall Cognilance- onely, and. not of Spiri 


tuull cognition. For as there be, ſecular cuſtomes | 
fuck as ate the cijſtomes of Mannors and Lordſhips, 
where the Lord hath his Rent, his heriot, his re 
liefe and ſervice and the tenant againe doch is 
bhomage and feakie, according to the nature of his 0 
Tenure, which ſſecu lar cuſtomes the forenamed : 


4 Provicial. them'endeth' in the reigne of Henry the fifth). ever 


c. guoniam 


ſhould pay their Tythes after the laudable cuſtoms; } 
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Statute De Regis probibitione ,, forbiddeth Ec- 


cleſiaſticall Judges to deal in: So alſo there are 
Ececleſiaſticall cuſtomes, ſuchias is the payment 
of Tythes, and. other Eccleſiaſticall duties, to 


which' Common Lawyers are not to put their 
hands,” but to abſtaine from them, as dedicated 
to the uſe and triall of the ſpirituall Courts, 

Otherwiſe would neither the. ancient Authors of 

the Legatines, and Provincial Conſtitutions of this 
Land (che eldeſſ of which, are, equall with the 
dayes of Henry the third, and the youngeſt of 


have changed ſo many ſeverall cuſtomee of pays, 
ment of Tythes, as then were within the Land, 
and inſlead of them, have brought ic one uniforme. 
. the ſame, as it is at this day uſed, fave; 

here either the negligence of the Parſons, or the 
covetouſneſs of the Parifbioncrs hath in ſome; 
point changed the ſame. Neither would theſe ſta- 
tutes of Heu the 8. ever have ordered the people; 


r ao@or 


uſages of the Pariſhes where they grew, if the une 
8 $1 


* and Eccieſiaſticall Lew. 21% 
eee of the payment it {elſe had not been 
ea ro the Eccletiafticall cognifance : for in 
e (hall a man ſeg tor hat 99 OE + why 
o courſe to come if it enyed in the ſpe- 
eſt point belonging to the ſuite: for this is un- 28 
ted Law : wherever there is an authority or nd 


5 
* 


' 1 


anch con granted, there are in like manner gran- eff id. 
ed all thoſe things, without which that authority, & J. 3. f. 
or Juriſdiction cannot be perſected, or performed. 4e penn le- 


gata. 
SEG I. 3. 


| Thet cuftomes of payment of tythes are tryable aneh 
At the Eccleſiaſticall courts. 


A Nd therefore it is without queſtion,as Tythes 
by the ſaid Statutes, are onely recov by 
the Eccleſiaſticall Law, and not elſehere; fo alſo 
the cuſtome whereby they are payd, is only triable 
at the Eccleſiaſticall Law. Otherwiſe this inconve- 
fence will follow thereupon, which in other Laws, 
behde this of ours is a great abſarditie, that the | 
connexirie of the canſe, which the Civilians call 
Comtinentiam cauſerim, will be diſmembred and r l,, 
ds ſoyned, which by all good pollicic, together ;ciiciic. 
with all her parts emergent or annexcd, ought to be Bh. c. 
handled, diſcuffed, and determined before one and Senificeve» = 
the ſelf ſame Judye 3 one, j mean not in number, but nt de ju» 
one in profeſſion, for orherwiſe I ſhould by this a- i. 
ſertion bar appeales, which is not mine inter. 
Which courſe if it were held here in Exgland, ,. , 4 
twiſes ſhould not be drawn: peece-meale in ſuch n 
fort as Medea tore her brother lim-mcale,and one 


part 


M.A 2 


* 58 KFS 


one Court, as the other is in the other, they will 


A Slot in 


Clem. unica Secular Cuſtome, then doubtleffe there is alſo an 
In verbo. Egcleſiaſticall or Spirituall cuſtome : for the word 


ternaliter 
de ſumma 
trinit. of. 


fide catha- 


lica, 


© Eicher from | h 
in one and the ſelſe ſame Court, which would be 


another, and one to remove another: but in the 
Secular cuſtomes they barre the Civilian, therefore 


% 


212 A view of the Civile * | 
art of ft cattied'to thisCourt, "another to-this 
le unto the rent limbs of the child that were cal 
ere and there by Medea, thereby 


to hinder her 
uing her; but all ſhou}d be ie 


great eaſe to the ſubject, who now to his intole=! 
rable vexation, and evceſſive charges is compelled 
to runne from Court to Court, and to gather ug? 
as it were, one lim of his cauſe here, and another JF. 

there, and yen happily in the end cannot make a 
whole and perſect body of it. 

. Bebide, it is a mighty diſorder in a common» 
wealth, thus to jumble one Jurifdi&ion with an- 
other, and the very confuſion as well of the one 
Law as the other; for as Kingdomes are preſerved 
by knowing their bounds, and keeping their lim 
ſo alſo Juriſdictions are maintained and upheld 
containing themſelves within the lifts or banks of 
their authoritie. a 

Further, unleſſe they will grant that there is an 
Eccleſiaſticall cuſtome, as there is a Secular Cu- 


ſtome, and that the one is as well to be tried in the 


make their own Doctrine in the before-rehearſed 
Prohibition voyd, where they will have it certain, 
that there is a Secular Cuſtome ; and if there be a 


Secular, is not put in that place abſolutely, but re- 
latively ; and the nature of Relatives, is one to put 


they 
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bey grant him the ſpirituall ſor of comrary things, _. 

#Y there;are-concrary — contrary: cifeſts: — op — 

& | and wha iat which is propeſed, doth work in 7+ treats 
chat which is F the ſamo againe-which 3. & 1 

is. ; oppoſed, doth work in that which is © Angel. 

which Rule, as Temporal Lawyers are to deale in 

| | T<mporall Cuſtoms, & ſpirituall men are nor to in- 

5 | termeddle therein, ſo allo Eccleſiaſticall Lawyers are 

1 to deal in Eeclefiaſtical cauſes, & remporall Lywycrs 

ver not to buſie themſelves therenbout. 
And that this was the intent of the King; when 

he firſt received the Church into his prateſtion, 

with all the priviledges thereof, may appeare here- 

by, that having united both the Jurisdictions in his 

,omn perſon, he did not jumble them beth toge> 
ther, as now they are , but kept them diſtinct, 
one from the other; not ondy in authoriſing the 
Eccleſiaſſiĩcall Courts that were before, but alſo in 
uſing the very words and phraſes that the Juriſdi- 
\Rionarics-- Ecclefiafticall, did uſe every. here in 
their wricings, even theſe words whereupon men 
now take hold to frame Prohibi tions, vi. (accor- 
ding to the laudable cuſt omes and uſages eſ the 
pariſhes and places where where ſuch Tythes 
grow) which were the Words of Iuuacent the third 

in the Decretalls upon the title of Tyihe, long be- 
fore theſe Statutes were made, or any other Statutes 

concerning the true payment of Tythes 3 ind Lin- 

vod in the ſame. title of Tythes often uſeth the 

very ſelf ſame words and phraſes that the other 

6+ ſo that if theſe words made noe Prohibition 

| before the Statute (as I think it cannot wel de 
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ie riowfince the Staruts ; for chat they are ſpoke} 
ſtill in the Church huſmeſſe, and not in 2 zmnbos i. 


1 Core 5. 


- - there were ſundry lawes then both in Greek and 
Latine written of theſe maiters, but doth it by the: 


N. 
* 
I Cor. 6. 
"4 


them was ſmall,and the cauſes of ſuit they had one 
be ended by one and the ſelfe ſame conſſſtorie; 


re 


ſhewed to the comrary') neither ought they to do 6 


under one und the ſame Prince, that the temporal 
ſtate is, yet in it diſtinct ſtom the ſame, as ever | un 
ir hat been ſmee there hath been any ſetles 
forme of Church - government in any common? 
wealth, as may appeare both by the example 
of Saint Paul which never gocth to any tempora 
er to puniſh the inceftous perſon, althougb 


ſpirituall ſword alone: and alſo by that, that in 
matters of jarre for worldly cauſes between bros: 
ther and brother, he forbids ſuch” as were new, 
Chriſtians to go to law before infidels, but adviſeii 
them rather to appoint Judges among themſelves: 
to deſide ſuch controverſies : which albeit in thoſe: 
dayes was meant as well of lay Chriftians,as of the 
Miniſters of the Goſpell, for that the number of 


againſt an other were not many, any might eafily 


yet when the number of the Chriſtians increaſed, 
and the Church got ſome reſt from perſecution, 
the TE was again divided; & as there were 
ſecular Courts appointed by Princes, wherein tem- 
rall mens cauſes and lay buſineſſes were heard, 
by there were alſo by the ſame authoritie erected 
Ecclcfiafticall Courts and Biſhops audiences, 


Z. Lerergesrrrraz g 


wherein either Eccleſiaſtical mens cauſ.s alone, 
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4 | and Ecchfllical —— ; 
er fuch as they bad againſt Lay men, or Lay C. de Ei. 
— them were e ue of, and deters be a E 


dienta ter- 


So that this was no new deviſe of Henry the 


phth, or Edward his Sonne, that when they took 
them the ſupremacie over the Church, as 
& had before over the common-wealth , they 
nor miſhmaſh both the States ropether, and 
| one confuſed heape of them both, but left 
them ſevered as they found them, onely affording 
7 either of them an equall proportion of protection; 
11 2 theſe two parts, the Kings Monarchie is 
— mpleat, and himſelfe is the head and cheiei Go- 
in — of the whole and entire body of his 
» | Realm. For this was excmplaired unto them in all 
JI former ages,fince the Church and common-wealth 
* 
e. 


= 4 — 
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ud any loving and kind cohabitation together as 
hath Loos ore remembred. And therefore do 
to the aſhes of thoſe Kings deceaſed, 

pity btill ſence and ſtrained interpretations, 
e Lawes which they intended for the be- 
beſit 15 the Church, and Church- government, to 
de overthrow of the ſame, as though the Poſitive 
2 of the Kingdome, could not ſtand, if the 
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„ roy of the Church continued and ſtood up 
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bat the limits and bounds of Pariſhes ore of the 1 
; EcclefiafticaH cognefance onely. Me 


Vt the ſame words of the ſame Statnte, @ 

_ *» V perhaps at any time there grow any contro f & 
verlie about the limits or bounds of Pariſhes) they |} © 
draw the ſame by like importunity from the tri 

of the Eccleſiaſticall Law, unno the Common Lay 
ævouching the fame alſo to be of the Tempors 
cogniſance; and yet Linwod, who lived the da 
of Henry the fifth, making a Catalogue of the prits 
cipall--matters that in his dayes belonged unto tl 
Ecclefrafticall Courts, reckoneth the bounds | 
Pariſhes for one, And very like it is that it ſho 
G be; for that Eccleſiaſticall men firft in this Ki 
dome made diviſions of Pariſhes, as by our o 
Regiffros Chronicles it appeareth; and the firſt practice thei 
Eccl. Xpi. of within this Realme, came from Honorine | 


cant. Stow. fourth Archbiſhop of Canterbury after Auguſtin. 
who himſelſe died in the year of our Lord 60 a 


* . - = | 
bo. . 693. although other wiſe the thing it ſelf be m 
the wri. ancient, and deſcends from the councell of S. H 
ters ſor | 12 
that which concernes the originall of Pariſhes, may find fome probs 1 
ble iſſue, if the courſe of Antiquitie runne cleer. Thoſe that fill 
gave example to others in this? matter, are conceived to be the a 
cient Roman Biſhops 3 for it was recorded in the* Ponticfial of Daw 
| ſos Cas ſome would have it) But in Anaſtaſius Bibliothecar. we ſinde 
that when Peter had appointed and ordained Priefts &c. and CH 
uad reduced them to a certaine number, Pope Euartft aligned to ay” 


"PI * 


5 
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ecckem his Pariſh, or a5 they then ſaid, his Title: For ſo a Vnle is 
„ nderſtood by Onupbraxs, and ſo in effect it may be taken, though o · 
ertwiſe Parecia is Accolatus ad ſacram dem, Titulus amtem 

And it may ſeem, that Titulus might be taken for | 

| - & this hach been taken for that: For in the Councels * 

br Ide a pariſh pur-for a Pariſh Church, which is che meanin 

Je Baronius ad an. Ch. i 12. where the learned Cardinall ſetreth down at 
@ urge what theſe Titles were, and why they were ſo called. As for 


* 


I the crime when theſe Pariſhes were aſſigned by Euariſt, it muſt be about 
& © the beginning of the ſecond Centurie. 
this done, and the number of new Converts .increafing, Higinizs 
Naced ſeverall Prieſts in ſingulat Parifhes,& the chief of thoſe he called 
dinales Presbyteros: and here we muſt believe, that the Romiſh Car- 
ls began, if at leaſt we will be guided by their Hiſtorians. In aker- 
Pope Denis improved theſe conveniences invented by his Au- 
urs, and ſer limits to Pariſhes. Aud this was done about the 
Rare 260. If theſe things be anſwerable, as they are generally recei-" 
by the Romiſh Antiquaries, then it may ſeem that other Narions 
e the like proviſion ſooner or lates, according to their example. 
d tRis is the rather to be believed, becauſe this Pope Dionyſe wrote 
| Epiſtle ro Severus Biſhop of Corduba, to obſerve this order in his 
ocefſe, and look what courſe himſelfe took, that he ſhould dire& 
ther Biſhops to do in like manner. What was elſewhere done dork 
hor ſo neerly concerne, but here at home the firſt diviſion of Pariſhes 
Baſcribed to Honorius Archbiſhop of Canterbury, as the Author here 
10 eited out of the Regiſter, and iris approved by Cambden. Sed ca. 
WH Wndum Cc. faith Marſil in his Book de red. Eccl. chap. 15. But heed , 
4 muſt be taken to the Equivocarion ofthe word Pariſh; for ĩt hath not 
del wies had one and the ſame acceprion. Sometime when nothing is 
4 med but a Pariſh, the whole Dioceſſe is underſtood, and this norion 
ee word often occurs in the Councels and elſewhere, According 
| this ſence Barbatia ſpake a wide word for the Pope, where he ſaith 
W mar in reſpect of him, the whole world was hut one Pariſh, tra#. de 
| r. Cardinal. Otherwiſe 2 pariſh is taken for ſuch a part of the 
fe, which is aſſigned to ſome prieſt, arbitrarity ſent and main- . © 
by the Biſhop 3 for it is to be noted that ſuch a pariſſi paid alt « 
es co him, and he to his Clergie, for the primitive communitie of + © 
eg, becauſe of inconvenience ceaſing in the Church, this cuſtome 
* was 
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-. waimfaduced; chat all Church dues ſhould be at the Biſhopy diſpo 
fia ſocks being 8 divided into ſour portions, he ſhould 
leert, and his Clergie another, the third co be diſtribured 4 
: " the poorand Scrangers, and the laſt part to be reſerved to the Park 
for the repairing of Churches. And that this was the u 
ey bf the Romiſh Church, plainely appeaeth by the anſwer oY I 
Greg to our Auſtia, in Bede lib. 1. cap. 27. The collection of rheſs | bt 
duces was commirted to the care of the Choreprſcopm, av appeareth by i i 
an Arabick Canon of the firſt Councell of Vice, which together wi 
athr Ooecumenicall Councels, and thoſe Canons which are called the BY $i 
Apefiks, and ſome friſtory of the primitive times, out of Clement G 
. weenjoy and eſteem as a moſt peculiar monument tranſported hirher 
an of the Eafternc world, and placed in our publick Librarie , by i 
” baumicofa worthy Bencſactor Sir Thomas Roe. The latter end of thi 
e faith thus, but for our great want of- Arabick Chara 
| —— — [1 2NBECI D ND "IN NUN TOR 
N PIRDY) *P 
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wire the Cannon provideth, that it ſhould *: ne XN OT 
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2 Charge of the Chorepiſcopi to ſee that in every ll i 
| teverall. Cirics and Cry: — a ducs thould be & 
calleGicd proportionably 25, very place ſhould be found ables} & 
and 1hat theſe dues ſo collected, ſhould be every yeare brought | $ 
$@ ihe Eiſhops place of abode , that there they might be diſpoſed * 


toward che maintenance of the Biſhop, che reliefe of the poor 4 
rangers, and che encouragement of his Clergie, that ſo there might I 
te concord and unanimity between him and them, &c. The Lati 

Trandbacion of theſe Canons is fer forth by Turrian and Alybonſ. Pt 
ui co be found in the 1. Tome of the Councels ſet forth by Bias | 
Is the Tranſtation, this Canon is the 34. but he that mindeth to ſee i 

in the Arabick moſt look for the 38. Some (ay, that theſe Canons at 
| wns 3 lonely know that they may be fo, not that thay r@ | Þ 
however it may be dull to ertarraia any thing that ſhall be ober | © 
4, yet the rejection of ancient Authors and Councela ſhould be u. 
mi concluded upon. Thus much not withſlauding ir recorded, that by 
4 8 re aſos 


| und Ectleſiaſticall Law, 219 
e of the Arian incendiaries, a compleat number of the C of © | 
4 8 this Counccil wasſo.rarcly found, that Arbanaſin kimfelſe, wha was 
erat the Synod, was forced to ſend into theſe parts, to tl _— "A 
ons, that then was, to deſire from him a perfe Copie, ccanle 
che Eaſternc world, few or none had eſcaped the fire of the A. 
of & This we have our of thoſe Epiſtles, which ate ſuppoſed: ti have paſt 
+ berween Pope Marke and Arbanaſius concerning the borning of the 
o & gecrees of this firſt Vicene Councell; and if theſe. be true, the Canoas 
x here are the leſſe ro be ſuſpected: Bur againſt the credit of thoſe 
ales, che Cardinals Bellarmine and Baronivus have conſem - 
nd it may well be thought they have ſome cauſe, for thar theſe 
ons much availe their faction, and depend not a little” rhe 
I mthoricic of theſe Epiſties 3 yet their reaſons againſt theſe are, 
cke moſt part Chronologicall ; and becauſe ſuch as theſe are ſubjeft 
nuch hazzard, cherefore our confidence in believing may be arbi- 
Ie, & at our own diſpoſing. But be theſe Canons how they will, 
ea moſt expreſſe monument of this Quadribartite divifion of Church 
s, may be noted out of an Arabick Canon of the Concell of Antioch, 
en a5. I ſay, an Arabick, nor for curioſitie, but becaoſe I find this 
matter more fally there ſer down, for the Greek faith thus, Exigzerey 
Kr of + Eucxangtes ven Hu 354 Sroxviy oft drr 
is Saroubres of Tdon; hecnes n de. That the Biſhop ſhalf 
e the Church ducs in his power, that he may diſpoſe of them to 
very one that needeth religiouſly and in the fear of God. * Bot zh 
$ &abick Canon more diftintly — NI wy Wr 
ARINI fa NY op! IR RAMRDI 3 
[D123 ING) PINDD IN) RTPETR DIX D 
Rat the Biſhop ſhall have at his'dif- -: VINX Nn NDI 3 
vg the Church dues and revenues, to the end, that he may divi 
d diſtribute them ro his Clergie, to rhe Pariſhioners (for-the repai- 


be 
0 


of Churches) to the poor and needie, and that he make rake ro 


eie what ſhall be neceſſarie for his own expence ke. This 


1 


rnetite Divifion was uſed in moſt places, but moſt principally in 
oma Church. For in ſome other the Biſtrop had the third part. 
© Re Fileſacws in his Book De Sacra Epiſcopum Authoritate, 
wi Foncerning the Originall of a Pariſh in theſe rwo formerAceeptions, 
n be acknowledged to be a dirice oſ the ancient Koman Biſhops, 
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- and io have þ me ived from them to other Nations, But a Pa 
”  miayt I aaa ch a rt the Dioceſſe, which is limited | 
boa tende al incumbent, allowed by the Biſhop; aud maintained | 
* by rhe Churchi dues in his own right. And this confideration of lf | 
' | nalh moſt of all agrecerh wich choſe which we now have. Aud it may: | 
- gry rell. ſuppoſed, that tfieſe latet Patiſhes have Had their begii | @ 
m the jaconveniences of the former. And the deſignment 400 
e however ir might haye fpeciall encouragemeh 


k 9 5 1.901 
1 A devotion of lay men, yet the principal ftroake, was alway 
0 ches. 


1 


-% 


£% 


the Eccleſiaſticall, to whom it pertained to conſecrate] 

huzches, and make chem bapriſteriall. And that the dividing of Pati» 
d of right belong unto Eecleſiaſticall men, it may be the more 
1 jable, wn rhe Fc that ever divided any Pariſhes were f 
1 | Biſhops, and they did got onely ſo, but alſo pave direction 
8 er relates in their ſeverall Provinces to do the like; eſpecially * 


ac be true, which we hive farmexly cited out of that Epiſtle" of 
Denis to the Spaniſh Biſhop. However Alexander the hire 
aritie., De Prabend, & Pig. erer the Canons Res 
of Tork: Piocelte chat they ſhould not preſume to Yivide Pariſhes 
nſenſu Archizpiſcopi. And ſome encouragemeht may be had from g 
ade in a. Synod holden at Weſtminſter, about the. yeare' 17% 
ſach,c.g. ! 12 Abbat, nullus Prior, nullus omning Monat hs Ul 
. EccleJom, froe deinen; fe gulli beneficia Ecclefiphtich, 
ene lac i gecrpiel ſing proprii Epiſcopi authoritate, & conſenſn: ai 
reſumprum. fuerit,. , irrita erit donatio bujufcemodi. Chron. 
Bodlelan, And the: Ie intimation is given in an her 
e en at the ſame place, in the yeare 11 49. called by iht 
fol reverend Ather in God Milian, then Lord Archbiſhop of c 
tarbuty. There it is laid, c. 19. Vt nulla perſona Ecgieſias vel decimar 
feu quelibet alia Eercleſtiaſlica beneſicia det vel accipiat fine conſenſa & 
authoritate"Eb)ſcopi. If we apply theſe decrees, to the matter in hand 
tee way dedace ſomething anfwerable to that which is inquired-befides 
Linea Were not to meddle with the ordering of Tyth papment. and 
yet in rhijs diviſion of Pariſhes, a principal], reſpe was had 10 the 
tofifiderarion of Tythes, and therefore it was, chat pariſhes were lim 
ted with ſuch great care and curioſitie. For Bre ſaid, Thit if it 
doubred concerning # houſe yin what pariſh ir ſhould g od, 
conceived to be of that into which it opens , if it be ppened as, 
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1 eſ but it was judged ro belong 
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Far whar time this laſt kind of Pariſhes began elſewhere, we enquixe © 


Pa 1 when they began here at home, we ſinde not, unleſſe we under- 


och as theſe in the Diviſion of Honoriue : however they muſt be 


dee before the dayes of Edgar, az it feemerh by the Saxon lawes of 


aq | tar time. Sce the Laws of Edgar. cop. 1. 


>. 
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| chen they, and loath to ſcem 


| which he gave to Titus, to appoint Elders in every Tit. cap. 1. 


e: But that Cities and Countries againe are verſ. 5- _ 
ded into ſeverall Pariſhes, it was the ordinance 
ope Dyonyſus about the ycare 266. and from 
deri ved into this and other Realmes; and the 
| bn thereof was chictly deviſed that it might 
Elinown of what congregation every people were, 
nd that Io they might be trained up in the School 
of Godlineſs under their on Paſtor or Miniſter. 
Bit chat now the divifion of Pariſhes do th ſerve to 
other politick uſes, it comes not of the firſt inſtitu» 
don thereof, which was meer Eccleſiaſticall: but ĩt 
growetli out of a ſecond cauſe, that is, becauſe be- 
7805 ficly and aptly primarily divided by Eeccleſi- 
afticall men as they are; the Princes therefore did 
uſe the opportunity thereof for temporall ſervices, 
ſubdividing the ſame againe into may Tythings 
or like | ſmaler diviſions, for the more ſpecdy ſer- 
vice of the King, and better ordering of the com- 
mon wealth, Which our ancient Fathers well know- 
never called the ſame in queſtion, acknowledg- 
g therein the good tliey had received from Eccle- 
fantieall men, by this partition of Countries into 


; \Pariſhes : but men of later age bein — 9 
bchel vg to Kecle- 
ſiaſticall 
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fafical Courts for «Miele of 150 dee 
pg I c arrogated the e 2 
„ue, Tagore Courts; as though the ec leaſt ici 
„ Jadge nee —— 8 what two —— three 
| men e and ſay as concerning the lin 10 
or bounds of a Pariſh, as twelve meane men of ti 
countrie who are uponlike depoſitions, to give iq 
their verdi&. But for the limits of Biſhoprica 
acknowledge that =. are Temporall, ſor chat] h 
they were not primarily deſigned out by E | 
aſticall men, and their direction, but were: 
to Provinces, or Shires, firſt deſcribed * | 
guilhed by Princes: but for. Pariſhes, näher « 
ſon nor antiquity concurs with them, that. t| 
ſhould be remporall, or that they ſhould be uſur 
or challenged to be of the 'tethporall cogniſance.;; d 
And ſo much for thoſe prohibitions, which hel j 1 
commonly frame out of the 27, and 32. of bs 


» 


the eight; not that there are no more but 
but that having a taſt of theſe, there may be 
Jadgeinenc: made of che ret. T5913 fi 
| I hb 
m 
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- That the clauſe of the treble Dammages in they 
| thapter 2. Edward the ſiæt is to be ſued, nth 
Aer ae onely.” „9 120 1 
ca af he Sree 2. gerne ce 
cap: 13. they raiſe many pron Gong; 11 
Gaba of the Stat ute, although the lat | th 
in praftice is the prohibition of treble dammagh 
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Pere they be q 1:6 recoverable 
Way x pe Chee aW, 4 the E 0 
ie value (by the letting & ng of them to 
| becarryd away; whetcby theyare loft, with che coſt 
ereon growing is r pee n te fa Law, 
br Albeir the clauſe which is to redreſs this wrong, 
pet aſter that part oſ the Satute, which concerns 
ay, yet when there is a great re that ir ſbould 
Nerch ic ſelſe to the firſt branch of the proviſion, as 
pithe ſecond, and the ſecond branch hangeth on 
firſt by a con jnuction copulative, and there is no 
I betorogeny or deſparity in the matter, whereby ic 
I | may not be as well verified in the one branch, as in 
f 0 other, l ſee no reaſon why it, ſhould not equal ly 


we Koppieg and letting of Tythes to be carryed 


them both according to the rule of theLaw; 
a infine poſita refertur ad omnia præcedemia, © 6 5. 
maxime quando non 81 intellectus contrar ius * 

rias here it doth not: for the intendment of either 

anch of the ſtatute is, to procure by their ſeverall 

Prſeitures, a juſt and tiue payment of Tythes, 

e recovery whereof, as the preciſe words of the 

ne in one member reftraine unto. the Ecclefiafti- 

w; ſo tlie Indentitie of reaſon" in the other 

* member 


e wy 


Er, Hlad . 
ad 1, Aui © 
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tory 


* 579 4 1 Pt pri 
the, Ee Oourt, . hy ſbould not thoſe 
hich'h thereon by"tryed in the ſame 
Court, 1 they are hut as e here acceſſories to 
principal, and fo not "follow the naturt 
© of the principal, dur alſo dong to the Courtief 
the principal, "arid are ape reed — 
pall is, for otherwiſe hi 
out contrary ſentenoes of wk the — 


0 Furthe M*thar Court Whereis the courſe of 
yon ce already is bepun,the'eaiiſe may with the leſs 

rande Hier expences be ended, bee ſor the 
moſt part dete ble by one ſcntatice , then'that 
a new proceſſe thereof euch bag in before an other 


mater; und therefor&'cannot ſo eaſily decide 

Fe 2 7b | 
 Laftl , thoſe which take this courſe, firſt to ſur 
wiſe a forfeicgte.” hen to draw the originall ſuit, 
| whereupon, the' EF em grew into queſtion, bring 
in a proceeding far different from the common ſtile 
| all well ordered Cobirrs, in all Nations, among 
whom the ee of the rauſe, and tryall there- 
of goeth before, the forfeiture or execution 


ron, the executi ge in be eforward, and the tryall 
is in the r which doing they deal much * 


Kren r e the ime Law, for | 
the 1 0 Tk on — reaſon or equitie, . 
le diſpoſition oy order of hs | 


napaſ Seb ele be triabiy g 


the one condemning, the other —— 97:24. 
b. 
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| who knoweth ile or lo kg of the prin· 
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I of this/Proviſo (Law, ſtatute, privitedge, pre- 
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2 to the intent chat Herculęsſhould not find what 
they were gon, drew -t backwad by the 


+ 
| EY into his Cave; but as that device ſerved not 


$5 to be hoped, the Reverend Judges of this Land, 
Fil not long ſuffer this ſubtiltię to prevaile, but as it 
tame in Jike a Fox, and reigned as a Wolſe, ſo in 
the end ĩt ſhall dye and vaniſh away like a yaine de- 

ice, much like the deſtinĩe of Boni face the eight: for 
he reverend Judges are not onely to miniſter ju- 
ice between man and man, ſo that every man may 


5 but that Hercules ha his Oxen againe, ſo 


| have his own, and none be opprefſed by an other, 


but alſo they are to carrie an upright and indiffe- 
rent hand between Juriſdiction and Juriſdiction; 
yea though themſelves be, parties to the matter in 
queſtion, ſo, that one Juriſdiction cate not up an 
other, as the Locuſts in Egypt devoured up all the 
green things of that land. 


S ECT. 6. 
That the naming of Law or Statute in a Statute, doth 
not make it to be of the Temporall cogniſance, if the 
matter thereef be Eccleſiaſticall. | 


AN other rendevous they make of the words 


Eription, or compoſition reall) as though all which 
afferh under any of theſe tearms maſt belong to 
tryall of the Common Law, and not to the 


p 2 cogniſance 


-226 Abies of the Civile 


De pre- 
ſcript. l. 2. 
tit. 26. 
De Priui- 
leg. I. 5. 
tit. 33. 


. Gid proviſo contained; but it is rather directive 


Cogniſance of the Fedefiaſticall Law, and that fors |} 
ſooth; becauſe theſe words & tearms are expreſſed 
in the Statute: which is much like unto that, as ont 
would needs have a houſe, to be Maſter Peacocki 
houſe, becauſe he ſaw a Peacock fit upors the the 
top thereof: But it is not the naming of a thing in 
Law or Statute; that makes ir to be of the Tempo 
rall copnifance, or &herwiſe : but it is the nature 
or qualitie of a A that rangeth it under 
the one Law, or the other, So that if the matter 
ordered in the Law or Statute be Temporall, the 
cognifance ſhall be Tetnporall ; if Spirituall then the 
5 1 is determinable in the Eccleſiaſticall Law: for 
this Proviſo is not prokiibitorie, as the laſt proviſo 
of this Statute is, whereby Ecclefiafticall Judges are 
forbidden to hold plea of any thing that is in the 


- 


and theweth where the Ecclefiafticall» Judge is to 
give way to immunities, and to pronounee fof 
them: fo that for any thing is conteined in this 
Prouiſo to the contrary, the cogniſance of theſe 
matters, eſpecially, Priviledge , Preſcription, and 
Compoſition, ſtill remaineth at the triall of the 
Ecclefaftical Law; as they did before this Proviſo 
was made for Tythes, and other Ecclefiafticall due- 
ties, as may appeare by the ſeverall titles in the ſame 
Law hereon written- | 
And for the other words, ¶ Law and Statute] 
therein” wen ohed : when as the King bath two 
Capacities of government in him, the one Spiritus {| 
all, the other Temporall, and his high 2 
Parliament, wherein Lawes are made, doth 


r . xe ey 


Swell of ſpirituall men, as Temporall men, and 
o ought to ſtand in both honſes, if the ancient 
Book De modo tenendi Parliamenti be true and au- 
-thencicall, which makes the upper Houſe of three 
gtates, the Kings Ma jeſtie, the Lords Spirituall, and 
the Lords Temporall; and the lower houſe ip like 
fort of three other the Knights;, the Procurators 
E the Clergig, end the Burgeſſes; and his Ma jeſtie 
hath within this Realme aſwell Eccleſiaſticall 
Lawyers as Temporall, which are no leſſe able to 
| 5 and determine of Eccleſiaſticall matters, 
hen the Temporall Lawyers of temporall buſineſs) 
Itis not to be imagined, but as his ſacred Majeſtic 
will have thoſe Laws to be held temporall, and to 
bave their Conſtructions from Temporrll Lawyers, 
which are made and promulged upon Temporall 
tights and cauſes: So allo his highneſſe pleaſure is, 
and ever hath been of all his predeceſſours, Kings 
15 Queens of this Land, that ſuch Lawes and 


A AA . 7 


— 


atutes as are ſer out and publiſhed upon Eccleſia- 
ficall things and matters, ſhall be taken and ac- 
Hunted Eccleſiaſtical, xinterpreted by Eccleſiaſticall 
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d Lawyers;alchough cither of the have interchangea- 
e | bly each others voyce in them, to make them a Law. 
And that the King doth infuſe liſe into cither of 


- | the Lawes, when as yet their ſubſtance is unperſect, 
and they are as it were Embryons, js in temporall 

"matters, by his temporall authoritie, and in ſpiri- 
wall matters, by his ſpirituall authoritie, for to 

that end he has his double dignitie in that place, 
g alſo the Ecccleſiaſticall Prelats ſuftaine two per- 
in that place, the one as they arc Barons, the 

. P other 


Cd 


be 3 © tw, 
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tice” as they areBiſhops: So that even the orden 
of the Hoale do evince, that there are two ſorts o 
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Laws in that place unconfounded both in the head 
and the body, elthough for communion ſake, and 
to add more ſtrength to each of them, the generall 
allowance paffeth over them all. And as they rel 
unconfounded in che creation of them, ſo oup 

they to be likewiſe in the execution of them, fo 
and as the Tempotall Law forts to the Tem- 
porall Law fo the Spirituall Lawyers Statutes 
ſhould be allowed and allotted unto the Spirituall 
Lawyers. , 
And as the nominatjon of theſe words Law or 
ſtatute in this precedent Proviſo, makes not the Law 
or ſtatute Temporall, but that it may remain wholly 
Ecdlefiafticall, by reaſon of the Spiritual matters it 


doth containe, and the power of him that quickneth 


b 

it, & powreth life thereinto: ſo much leſſe can the 
Marche of theſe termes, Priviledpes, * 
or Compoſition reall, in title the Common Law 
to the right thereof, or the Profeſſours of the faid 
Law, to the interpretation thereof, for that matters 
of theſe titles fo farre as they concerne Tythes, and 
other Ecclefiaſtical duties, have been evermore ſince 

ere hath been any Eccleſiaſticall Law in this Land 


"which hath been neer as long as there hath been 


any profeſſion of Chriſtianitie with us) of Eccleſia : 
ſticall ordinance, neither ever were of the Tempo- 
rall cogniſance, untill now of late, thit they tranſubs' 
ſtantiate every thing into their own poſſeſſion; a 
Midas turned or tranſubſtantiated erery thing that 
he touched into gold. N 
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by" it comes to paſſe 51tbat 'when' tythes- were never 
# clogged with cuftome; preſcription; ' or compoſition 


under the Law, they ate Ip with the ſame un- 


der the Goſpel, and the cauſes thereof. 


D Ur here it will not be amiſſe to enquire (ſince 
Tythes came in the beginning oß the primitive 
, within a little time aſter the deſtruction of 
ruſalem, and the ſubverſion of the Jewes policie, 
aco the Chriſtian Church and common- wealth, 


wid all theſe incumbrances, as ſhall appeare after 
by the teſtimonie of ſundry of the ancient Fathers, 
which were neer the Apoftles time) how it comes 
20 paſſe ( ſince Tythv are no leſſe the Lords porti- 
on no, than they were then, and in the Patriarchs 
ume before them) that theſe grievances have come 


them more under the Goſpell then ever they 
under the Law: for then never any Lay man 
tart ſtretch out his hand unto tliem, to dminiſh 
part thereof, but he was charged with robbe- 
ft by the Lords onmouth: and in poniſhment 
thereof, the heavens were ſhut up for giving rae 
inte che earth; and the Palmer: wotme and Graſ- 


= 


hopper were ſent toidevour all the green things up- 


on the earth. Auch fo Ectleſiaſtic all men, it isnst 
| any where in the Seripture, chax ever they at- 
upted to grant out any priviledge of Tythes to 
3 P 4 - any, 
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any perſon, other then to whom they were diſp Þ 
(a the Law or to mike = comboſrion ae 4 
of between the Lay Jew, and the Lords Levites: Þ 
very of the which have been not onely — 1 
againſt the Church in Chriſtianity, but execute 
with great greedĩneſſe: ſo farre worſe hath been thy 
ſtate of the Miniſtrie ander the Goſpel then was the 
condition of the Prieſts and Levites under the Law, 


8E CT. 3 


That the cauſes: are two fold: Firſt, the V iolent th 
truſion of Lay men ; aud ſecondly, the over- mich 
curioſity of School-men ; an firſt the firit. eaſy 
and therein: concerning Charles Martles Inferd, 
tions, and tho violent preſcriptions enſuing :there- 
upon. : aldinlh | Wo 


"FT He begining whereof, although it be hard for fl + 
me . out, becauſe there is ſmall memo) ©. 
thereof left in Stories ; yet as farre as I can by 

, Probabilities con jecture, this great alteration 
Eccleſiaſticall matters, came by two occaſions : te 
one by the violence of the Laitie, thruſting then: 
ſelves into theſe Eccleſiaſticall rights, contrary 0 
the firſt infticition thereof; for when they were f 

received inte the Chriſtian world, they were rec: -; 
ved and yeilded to: for the benefit of the Cle 
. onely, as in farmer time under the Law, they ha, 

geen for che uſe of the Prieſts ani Levices o, 
The other was, the too too much curioſite ©») 
.Schoolemen e being not content with the fi well -- 
e enterta 


A 


I antertainment of Tythes into the Church, as the 
© ancient Fathers of the primitive Church received 
© them , would needs ſeek out how, and in what 
ght „ and in what quantitie this proviſion 
Sclongs unto the Church, wherein they did 
their overmuch ſubtilty , rather confound 
e truth then make that appeare which they 
intended to do. By the firſt of theſe was brought in 


ut 125 preſcrĩption, which is called the preſcrip- 
h 


5 5 & BoA. 7.0 


non beyond the Lateran Councell, whereby Lay 
en held Tythey in ſee, without paying any thing 
therefore unto the Church; and out o that iſſuę 
the reſt of thoſe pettie Preſcriptions, which we now 
haye, which are nothing elſe but imitations of the 
rſt. By the ſecond, came in Priviledges, Cuſtomes, 
md Compoſitions ; or if they came not in wholly 
by tllem, yet ſurely were they mach ftrengthned by 
them; but of either of theſe after in their places. 
+ Bur for that all theſe forenamed grievances in the 
Church, as farre as my reading ſerves me, Prefcrip- 
Joa is the eldeſt and firſt throft into the Church, 
and violated the Liberties thereof; I will firſt be- 
zin thercby, and ſhew upon what occaſion it firſt 
ſeiſed upon the Church, and prevailed againſt her, 
and then 1 will ſpeake of the reſt in order. 
It is out of queſtion that from the time of Origex, 
ho lived within foure ſcore yeares after the death 
of Saint Fobn the Evangeliſt, as alſo did Cyprias, 
- who was his coequal! in time, and fo along by the 
FE of Chryſoſtome, Ambroſe, and Aguſtine, and ſome 


' 


e the purer Popes, as Vrban the ſecond, Dioayſins 


r 


: 
in 
he 
My 
10 
li 
. 
a) 
jy: 


Sad Gregorie the great, there was good uſe of Tyths 
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in the Churches, where Chriſtian Religion wig 
imbraced, as may appeare by every of their tei 


monics that God had not appointed 


9 


& F TY „ ' h 
it to be a pra 


vition onely for ich as ſer ved ät the Altar undef Þ 

ne Law, but allo was purpoſed by him fromthe 
be ſing to be à maintenance for the Miniſtißs 
n 


e Golpel.: and therefore Origen in his x 


o 


Homily upanNuyber: ſpeaking of Tythes,Faith thus 

Ihold it neceſſarie that this Lip eee of 

ſerved 0 the letter: and upon the 22% 
t 


of Matibew he thinketh Chriſts words uttered thert 


farie for the uſe of Chriſtians,” then they had k 
for the Jewes: and therefore © he account 
Tythe neither ceremoniall, nor Judiciall, but mo 
and perpetuall. Cyprian in his Lxvi. Epiſtle adviſ 
the Clergie of his time, fince they had Tyths al 


. # £ 7 


ted unto them for their maintenance, they ſhould: 


nor abſent themſelves from Gods ſervice: Chryſo= 


ſome upon the viii. ofthe Ai; uſeth this argument” 
to perſwade husband - men to pay their Tythes 


truly unto the Church, That it is good for them ſo 


to do, for that there are continual prayers and in- 
terceſſions made for them by the Miniſfrie. Jerome 
upon Timothy faith, The precept of payment of 
T ythes, is as well to be unde tod in the Chri- 
lian people, as in the Jewes. Read Ambroſe, in his 
Lent Sermon, and Auſtine in his xliiii. Homih and 
Gregoris in his $vi. Homily, and you. ſhall fnd' no 
Tolle plaine places for the Tontiriance of the päy. 

nent of Tytheßs among the C Hriſtians, then the” 
former were. Addde to tlieſe the practiſe of DO 


as concerning Tythe, to be a precept no leſſe neceſ 
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2 Eecleſiaſticall Laws. 233 
e hinſelſe, who by Jeromes account flouriſhed in 

epenre 266. who not onely divided out pariſhes;. . --;- 
1 aig the example thereof from Saint Pant, 
o firſt apointed Biſhops in Cities, but alſo aſſign- | 
TI &d orderly to every Pariſh his Tythes. AN which 
held in the Chriſtian common - wealth, in a decent 
and comely ſort, untill the icruption of the Hunnes, 
Goths, and Vandals, upon the Chriſtian World, 
who firſt invading Italy under theEmperour Fuſtini= 
did for many yeares ſo harrrow the whole 
Countrie, and eſpecially Lombardie, as that they 
&f nor almoſt a man of excellent Religion any 

here unperſecuted, overturned Churches, burnt 
Ubraries, overthrew Schooles of learning, and to 
be ſhort, what wickedneſſe did they not? infomuch 
88 Gregorie the great, being otherwiſe a very good 

and one that did relic himſelte upon the pro- 

fidence of Almighty God, verily thought and taught 
that the end of all things was then come : but after 

ole fierce and barbarouſe people once ſet their 
face to go againſt France, (which had been hither- pier 
to free from that innundation)which hapened in de gig. 
the dayes of Theodor ick, who lived about the 650. Monarch. 
are of the incarnation of our Saviour Jeſus 
Chriſt ;* Charles Martel the Father of Pipin, aſter Con- 
j of France, being then great maſter of the Kings rung 


bonſe, would not (although otherwiſe he were a Mere we 


finde in 
ſtorie chos, That though he was a man of + rare and warlike ſpirit, 
and” vouhſaſed great protection to the periſous times he lived: in, yet 
allo we flude, that he gave oceaſion to many miſerable inconyenten- 
tes to follow, by ſuffering himſelſe to be so notorĩous and unuſuall an 
ple of Sacriledge. For when his great deſigne againſt the Sara - 
44 unf n ten 


. 
J 
* 
ö 
4 
5 
3 
1 
« 
on 
"= 
$27: 
— 
| o 
8 
* 
4 
e 
Ee 


= 
5 +4 , 
- 


4 
cen ſtood in agitation; he, reſuſed to put himſelf upon ſo 
attempt, unleſſe the Clergie would yeild up their Tythes and mai 
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condition the Clergie accepted of, moved thereto by the exigencies 


reftore all again & that with ample inter 
this, cheſe ors 


days can to thoſe, This fact of Martel,if ir were ſo, 


the Legend. And this Storie of his damnation is faſtned upon Euc 
Biſhop oſOrleance, whois ſaid to have ſeen in a viſion this Martel in 


damnatiom of Martel, we have nothing ro ſay what may be thou 
of the viſion ſhall here after be enquired, this is certaine, and belie 


let paſſe that of Hincmare Archbiſhop of R hemes, Gregorre of 


by Dupleix himſelſe, one of the greateſt friends: that eyer Martel 

” find in Hiſtoric: For though this Author in one place ſpending 
credit in one place upon the admiration of Charles ſetteth him in 
ſame line wich Julius Ceſar and great Alexander, warrantingjhim to be 
Sans doubre le plus le plus grand homme que la France ait jamais preduis 


de leur ſeiges & mis en leur place des hommes lais. he had rhruſt Biſhos 
out of their Sees, and put Lay men in their place and to make up rhe 
c ent of this Sacriledge , he ſpared not that Biſhop of Rbeim 
aud th audit leves des fonts de Baptiſme, as Fauchet hath obſerred. To 
weigh down this grand impietie Dupleix bringeth into the ſcale een 


Cbarles:but the converfion was wrovght by theArch- biſhop of ent 
.and/ifir were promoted by Martel it was well; yet his ſonne Pihis 


denere ty la face contre terre pour I expiat ion des peches de ſon. Pere, he. 
would / be enterred with his face and belly downwards to 95 piate hij 

| 's rranſgreſſions; as Dupleix alſo Was contenced to obſerve, and” 

ir i to be found in the Antiquities of France. 9 


\ 


Therefore 


- 
+ 


deſperate 4 | 


tenance for the time being towards the expences of the warte. Thi 


that age, & the fire prerence ofgHarte!, 1 * promiſed that he Won 
eſt, but that Charles never dit 


exccrable, and if it were not, yet the opinion of it hath been ſo hat 
entertaiced by Tradition, that we find him confidently. 99 775 


 rorments : and that Exchre might believe what he ſaw, an Angel ins 
ſtructeth him to ſeek for Martel in his Se pulchree, and ſo he did 
but found him not, but ne found the place all black, and inſtead of 
-. Charles a direſull Serpent. Sec the Annalls of Orleance. Concerning the 


by all, that this Charles was a great oppreſſor of the Church, F cr 
Sigebert and others, it is obſervable, thar this could not be 5 


th 


elſe where he could not denie that il  voit banni aucuns Eneſques 


mille aime. 10000 ſoule converted to Chriſtianitie by the help of this 


thought this fatiſfaRion too little, and thegęſote volut efre juhume le 
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is 


ventureth to overthrow the received opinion. The maine 
geth /as farre as 1 conceive him) is for that thoſe who firſt ang . 
aty. wrote the hiſtore of their Kings, or otherwiſe took no 
Acts of Charles, do not accuſe him of any ſuch inſcudations. Bie 
to this I ſuppoſe ſome anſwer may be conceived. in this manner. 
The principall Hiſtoriographer of whom wearc to confider in i 
cale muſt be Aimoine, who wrote the Storie of the French Kings, | 
What was delivered in his Chronicle concerning the times we air 
"at, for the moſt part, made up the Books of thoſe Writers that ſy 
ed, for ſome certain centuries of yeares, This Aimpine (Stephen lai 
"makerh-no mention of that Act of Marte! : tis ttue, neither maketh 
mention of any Sacriledge at all, no not ſo much a Stephen himl 
and all Writers believe that Martel was guiltie of : And 1 ſhoviId wee 
der if he had, for Aimoine lived in the time of Charles the gr 
and what he wrote concerning him and his anceſtors , he 
beived {from Autmare Chaplaine to the ſame. Charles and this 18 C00 
neer. the time of - Marte? for a true Hiſtotian. Indeed the live 
of pious Princes may be Written before their deaths, and if there. 
happen an unworthy. paſſage, it is not gortected in their Store. 
but their Converſation: But when a great Ring proves not good, his 
"firſt Hiſtorians muſt be worſe, for no ſubject may dare to write wha 
ſuch a Soycraigne could commit. And therefore if an ill AR "vec 
- the Hiſtorian muſt diſſemble or defend it; for what & re he 
thought of great mens actions, yet when they are newly done, & 
= they muſt not be mentioned, or if they be, they muſt be mag fed, 3 
© Therefore Autmare, who depended upon Charles the Great, uſt hat 
tell ſuch tales of his Grandfather. And for this cauſe it is, thlat When 
| Aimone 


I bes Diſmes Infeodes, Concerning the Infudation of Tythes, Fr 
an- 
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ch he hat h ſaid; that this Charles was Eccleſiaſticarum pecuniarum 
'oprios aſus commutator 3 yet that which he did ſay ſeemeth to have 


; ne of our Mercia Rings, a fragment whereof is incerted into 
* Storie of this Etheſbald.by William of Malmsburie ; but in othet 
5 e, of this Epiſtle, the clauſe which concernes Martel occures noi 
fo oflare dayes, by the Ateat induſtr ie of Sirarius, we come to ſee a 


* 
* 
: 


Wi R | directed to.Ethelbald. But there the paſſage of Martel can- 
not be found. And the truth muſt be, that if Boniface have any ſuch 
"1 111 to ay of Charles, he muſt ſend it far enough, for it might not be 
5 Ole { 1 Ne. | | | 
hac which bac hn ſaid may paſſe. for à reaſon, why ſo greats 
Crimea Marty was not ſo publikly recorded till time could weare 
4 It rt 1. ger, and the Hiſtorian could write the Act with as much 
cgufſaence and ſecvritie as Martell did it. Therefore it is, that though 
the Writers began betimes to touch at this impietie, yet they ſtruck 
% et 5 maſter piece bat by degrees. n 
2 AEnilius, agen writer, and ove that ſpent thirtie , years 
5 Comipile che French Storie, ſeemeth even in thoſe dayes to repott 
ms timorouſly as if it had been then rwo.ſoon'to give a juſt account 
| mms Sacriledge. For when he commetfi to Charles Martel he faith, 
r here paſſed apon him a diverſe rumour, For ſome gave out Eun 
in Ducum Impergtorumque gloriam tranſcendiſſe, that he had ttan. 
cended the renoune of all Kings and Capraines that ever were before 
hic. chers reported, that he had decumarum ſacrum jus militaribug 
11 ribuiſſe, given over the divine right of Tythes to his militarie 
Bur it is ncceſſarie forvhe-Keedes for the Keader to obſerve, that 
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the. Wnors of the firſt report were, as Paul ſaith, Summi viri 7 — 
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could have faid 'mote then he did, if that be not enough 


o'erherwiſc publickly known then in an epiſtle of his to Ethel. 


volume of that Archbiſhops Epiſtles; the ninteenth whereof is thut 
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Knights, and that he promiſed to reſtore them again, and much morez 
but this muſt be i uivoit longuement, if he lived long enough. How 


chor hath been corrected and enlarged. by Belle foreſt, we ſhall uſe his 
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E / ins. This indeed may ſerve to ecuſe him for taking the Ty rhes, 
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-men;bur thoſe that telated the ſecond, were Sandi uiri good men; 
"And: the firſt ſort may, but the latter ought to be believed. But we 
l find this matret more confidently related by the French Hiſtori- 
ans, who ſpare not to ſer it down plainely and ingeniouſly, though it 
— their ſtorie more then «others that this Martel ſhould be 


2 


An ancient Chronicle of theirs Le Roxier Hiftoriall de France part. 2. 
concerning this paſſage ſaith thus, Par le conſeil des Eneſques 97 furent 
donnex les diſmes des Egliſes pour gaiger ſes chevaliens, qu'il promiſt 
tindre & faire de plus gran bien 4 1 Egliſe s il ui voit longuement. Fol: 
206 he lairh that Charles did beſtaw the Church Tythes upon his 


long Charles would have lived to do this, 4 know not, but that he 
lined not ſo long as 30 fee it done, we are ſure enough. The. like is 
feparted-concerving.chis. paſſage, by Hiab. Giles, but becauſe this Au- 


words and they are theſe, Pour ſournir 2 fraits &.. giſpenſes ga il 
@dwenoit Faire pour leſdidles querres, que ledici Charles, Martel æuoit con- 
tre les Sarazins ennemi de la Chreſtiente ledi# Charlet Hartel par le 
tonferl-des Princes: donna. tf boilla 'aucunes des diſmes que tenoyent les 
ſes a ſes gens d armes moyenant qui promit que ſi Diu luy dannoit 
ue grace de venir an deſſus des didtes Sarazinc gil les reflityerait ty 
Mus grands biens y.donnerait,, Cc. ſee tha: which followerh in the 
4 The ſamę sche relation of Du Tillet, On feind qu eſt damne 
pource gu Hleſt damne en enten powrce du il print quelgae. partie 
tes diſmes pour aucnnement ſatis faire aux Nobles, Ge. Thus alſo 
Seigneur Du Haillan 11 donna les diſmes,, He gave the Tythes (to his 
Nobles and he promiſed to reſtore them again; but Du Hazllan addeth 
Ce qt ne peut toutefoir ſuire comme il auort promis. To the ſame pur- 
ef Fauc het in his Antiquites & Hiſtories Gauloiſes.. Linre iinquiſme, 
* — . Leur-oftant une partie des diſmes pour ad uantiger la Noble ſſe 
de ſon partie : yetche ſaith, there were: that would excyle this, diſans 
gde ce fur pour N Ayder en [a neceſſitie des ęverres qu'il, eut contre les 


but it yeilds no ptetence for his nar reftaring of them, And becauſe 


is below the Sacrilruge to admit oſ any excuſe therefore Charles his 
1 Duplex: ventures to deſend it. This Duplex Was à later 
wy” | writer 
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| Writer then che reſt; and one that hoperh ro be accounted a bettet 
It ſeemeth by the cenſure; which in his Preface he paſſeth upon tha 
who wrote before him. Bot let us here what he faich in defenes / 
Martel: D ailleurs ils furent cncore plus offenſer de ce qu apres la jury 
4e Tour. (fo che French call this expedition ol Charles) il cecompe 1 
4 Noble ſſe de partie des diſmes da Clerge avec promeſſe de reſtimi þ 
e lagaelle de pus ii ne tint compte. Mais en cela Þ igratitude & La 
rice du Clerge t plus blaſmable que enterpriſe de Charles Car n' e 
dar raiſonnable que ceux gui aypres beucoup de deſpence avient ex 
1 pai leur vie pour Ia defenſe del Epliſe fuſſcnt recompenſes 
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velque petit portion du'revenu*d"irelie? (c. Negtantetꝶᷣ the pa 
th he in this the ingratitude and avarice of the Clergie is more to 
blamed, then the enterpriſe of Charles, for was it not good reaſony 
thofe who b their eoſt d& char ge, had ſo generouſly hazarded t 
eee ſence of the Church, ſhould: be rewarded with 
I 


. dee 


men of warre, and without reſtitution. And if it be asked, ſtom 
head theſe moderne Hiſtoriographers could deduce that paſſage 
- whereof the ancient had made no mention; ir maybe replyed, ti 
. this were not publickly recorded by the old Writers Aim 
and the N it might remaine in the Notes of private men; a 
eing delivered ſtom hand to hand, might be reſerved for ſuch atis 
- as could endvre the relation. b , .- 
But Stepben Puſquier ſaithi thar che Cenruratoury of. Magdebarg, it 
ferre him ro 'the 2. Tome of the'Councells or 2 S ynod holden unde 
Carloman, where amongſt other Canons, this was: one; Decimas och 
ao 2 propha tis reffitvinins :tAnd if this be true her granterh all. ## 
y auroit pas grande di fficutte pour e iſſe opinion: But he addeth moreovey 
that after dilligent (catch made bor for the Synod and this Cano 
&conld find nd ſuch ching in all the 4. Tomes of the councels, I 
that he ſearched for that very Canon and found it not, he deſerved 
loft his labdur, for raking no more heed. what the ann e 
1.3 — 8 0 
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| and Eechfuftical Lev, "Wh 7 
down, for they referred him not co theſe words of the Canon, but to- 
n this Councel in other words; hut hee ſaith, he could find tiofuch 
©#F*Councell, no not in all * Tomes, but he muſt needs be deceived, -* 
this Synod is not onely extant amongſt choſe 4. Tomes, bur alſo in 
mall che foure editions of the Councel. The 2. rome of the Councels to 
"s $ > which he js referred by the Centüriators, is the 2.0f that edition which 
Nas ſer forch at Colen, in the yeare 3 538.& in this Tome is found that 
Synod under Carloman, though otherwiſe it muſt be looked for in the 
23. Tome of the Edition of Beni, Sur ius, ge that of Venice. T he 3. Tomes 
"He ſpeaketh ol, are thoſe of Binius, d there he ſaith, he cannot find this 
Synod, But he deceived himſelſe in this manner. In the Edition at 
len, the Synod is (aid to be field under ſome French Biſhops, there- 
ee the Centuriators might call ic Synodus Francica, and ſoit was ſty- 
fed afterwards in te Edition of Surias, and that of Venice: But in the 


ition of Binzus this Councell rern under the name of RAtisbinenſe, 
5 


-or Auguſta vendelicorum, and by tf. meanes Stephen Paſquier reading 
"x nothing but the Titles, came away th a Non inventus eff. Therefore 
= the Councel.is extant. As for the Ca on though it be not ſer down 
flo there in the ſame ſence (which is the moſt that can be ſayd) yet it is 
+29 nc expreſt by Aventine, from whom the Centuriators have it, 
51 ud there the Canon is Decimas, bona Ecc leſiaſtica occupata a prophanis 
"Wi -reftitnimurtib. 3. pag. 216. Edit. Baſ. 1580. If Aventine were decei- 
ie need not be for want of judgement, andircould nor be for 
"want of care, for the paines he took collect thoſe Annals, were prodi- 
jous and incomparable. Malta (ſaith he in his Preface ) tui, fect, 
i. & alſi, totam Boieariam perluſtravi, omnia Contubernia Sacer = 
datum penetravi, ſcrinia, publicas Bibliothecas omnes curioſius per ſcruta-· 
Tas ſum, libellos, codicillos donaria, Commentarios, teftes, Annales omni - 
"um gentim, d iplomata, inflrumenta, publica & riuata evolvi : Signs 
ſacra, lapides, tropbæa, epigramm a ta ſepulchrorum, pifuras,inſcriptiones, 
Titulos, templa, omnia denique Antiquitatis monumenta exploravi, (c. and 
that after al this care, Aventine ſhould not finde out the true copies, or 
bot 15 able to diſtinguliſh them from the falſe, it is altogether iuere - 
ile. | 
© Therefore notwithſtanding. what. Stephen hath ſaid, it may ſeem 
Very reaſonable that wee believe Charles Martel to be the Author of 
the forenamed Infedations, aud that this is not without probability, 
Neven himſelſe conſeſſeth, where he ſaith : A la ver it ceux qui ent eſſe 
I ceſt aduis ne ſont denuex de bien grand pretexte. q 
1 * How. 
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Judioe chat may ariſe from this, we have reſerved to compare "ll 
” —Himewo ofhis own Country- men; the one is Fileſacius, àa moſt lean: 
ed divine of Faris ʒ the other is Cregorie, a great Civilian of Tholoys, . 
either of theſe may be thought equäll t 
ite both different ſrom him in this api 


lueth out of his old manuſcript Chronicle, Charolus propter aſiiduitate 
and having conſidered both of the Storie and the viſion, he giveth: 
tus approbation, Scyipſit bec P. ZEmiliue lib. 2. Hiſt, Franc, priſcorum 
 credonoftrorum annalium fide. Purpuratus Scriptor Eccleſiaſticæ Hiſtoria 


Y minde, I think N Baronius. Therefore ſee the Cardinals un · 


be ſeen in a viſion: yet we may not think theſe latter times ſo inca- 
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Hover if theſe inſeudations had ndt their * Eoin Charls | 
(es they leem to have had) yet tis impoſſible they ſhould begin where 
Amber hach appointed, as it is obſerved by a moſt learned Writer of |} 
our own. Cap. C. of his Hiſt. of Biber pag. 112 4 
The great opinion which hath been alwaics had of Steven Paſſner t 
learning, where are moſt ready to ackuowledges but go abate any pre. 


* 


Steven in learning, but ty 3 
on. Gregorie of Tholous in his 


ag. Juris, &c. lib. 2. cap. 25. num..9. pag. 52. Edit. Francofurt, Þ . 
" 643.. where he believingly repotteth this matter of Martel out f 
Gagain and Zmilius ; and having paſſed the Storie he accepreth allg Þ* 


b the viſion of Euchre. His one judgement of both he delivereth in 


theſc termes: Quod in ultionem tant æ e e videtur accidifſe, G 
20 ſacrilegium Eceleſiæ illatum, cum nullus princeps, Rex, vel Imperato 
bas dacimas ſurperes minuſque aliis concedere Laicis poſſit (c. So Gre» 
goris. To rhe ſame purpoſe Fileſacm in his Querela Eccleſia Galli» 


Cana, where, though he giveth us to underſtand , that there were 
Church robbers before the dayes of Martel, and that in this, Italie 
'. gave.cxample to the French, yet in all the Sacriledge he giveth Charles 


the preheminence. And concerning the matter of Tythes thus he re- 
bellicam decimas & quaſdam alias res Eccleſiaſticas Laicis cynceſſit (cs 


pe | 1 — 1 2 


pro Martello contra Amilium & ſimiles dixit. you may imagine his 
waric opinion of. Charles Martel at the yeare of Chiiſſ 741. | 

Ac remaineth to ſet down what we have to ſay concerning that vi- 
fion of Euchere, to whom it was ſhewed that Charles Martell was in 


Hell, 


> It was ſtrange indeed that thoſe inconceivable tortures of the dam- 
ned could be made fantaſticall. and that which cannot be feined ſhould 


pable of a wonder, as not to admit of ſome thing that- is ſtrange, we | 
necd norgo farce back for a prodigie what think we of tlie _ 


— 
fa 


| ewelve:manerh ſtanding: that it ſhould be a, Comet, it 


dome goeth off without a miracle. True it is, that matters of this nay 
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fſupes, which ſhewed it elf in the yeare 1352. and the men 
yet 


Bebo: u fixed Statre it could. not be, for ſuch as thoſe are 


a 


ot be granted, - at leaſtwiſe, nos one of Ariftotles, for all thoſearg 
1 below the Moon, but this Meteor fublimated above all planera» 


ie Orbes, as ir is evident by the uncontrolable doctrine of the paral 
| axe: Or if we could ſuppoſe a Comet that were not ſublunarie, er 
25 r could this be ſuch a one, for all theſe muſt be raiſed our of * 
F terecſtiall matter; but if;the whole earth hath ſpent it ſelſe into. one 


* 


exhalation, it would have come farre ſhort of making up ſo vaſt a bo · 
f Iy4as this Star re muſt be; which exceeded thoſe of the greateſt 


norwichſtapding.char che Zarch-is exceeded by thoſe ff de 
che 


- leaſt. 30 long as che Starre appeared; no- man could ſayThat. 
© World wanted a wonder, and if we adi ſuch thing; in che Celeſtial 


bodies, why ſhould we exclude the inſetiour world. Indeed if we 


the dead Corps of S. Vincent. or that 8. Denis after his neck was cue 
of. ſhould run away with his head in his. hand, we make no ſuch 
hieſt to believe it, yet thus much faith we have, that the blood 

fone ſo precious in the eyes of God, that a Martyr. indeed, ſel» 


Ire. were moſt ſrequent in the primitive times, yet if we ſhould ad» 
mit nothing of this kind without Chriſt or an Apoſtle, all Stories 
would-be Legends, and almoſt cvery-diſcourſe too pan e 

onable Cres: 


But it ſeemeth very convenient for the ſatisſaction of reaſo! - 
tures, that theſe things ſhould be ſo, ſot i God did not ſometimes in- 


terrupt the common courſc,we ſhould dote upon the ordinarie means 
and begin co think that nature had no ſopreamęr cauſe then it ſelſe. 
Il the Stor ie of this viſion ſhould, not be true (we will not ſay in 


© every circumſtance for we have promiſed: to doubt of the damnation 


of Charles, yet I ſay, iſ ſomething like to this hath not been) then 
what. ſhall be thought of all thoſe. ancient teſtimonies, of grave and 
learned: men, who are engaged to make this good, To let paſſe the 


reſt, What ſhall we think of the Relation of Fhuchet, that a Chronos - * E 
. lager ſhould ſay, Que de ſon temps pluſe urs gens 1 aſſeurcyent comme 
Hans eſte preſent d la viſitation de ladite ſepulture & les Eveſques des 


Provinces, de Rheimos & Rouen aſſcmblex en un parlement tenu F an 
Q 2 buit 
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a live Who ( it. An ordinarie ſtarre it muſt not be 
the country Hinds had ſpy'd it firſt, and brought the newes 


de told by the Mcraphuaſt,” that the Grow. ſtood and mourned over + 
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4 yiew of the Givile: - ._.. 
"i — Amy ven pers v6 4 Louis Roy de Ge i 
| manke comme biftorie verirabe adjouftans que Charles eſtoit damne. Is | 
That we may know what Faichet ſaith, we muſt: obſerve, that iu 
tte yeare 358. che that then were of Rhemes and Roan were 1 
- ſammoned ro aCouncel by Lewis the third, but fearing (for good cant 4 
fes) what the ſucceſſe might be; hey ed nor, nevertheleſſe they © 40 
rote un Epiſtle to the where, amongſt other matteri f 
- adviſing him to vindicate the Choreh, they peremprorily alleadged the 
datunarion of Martel; and that when he was look't for in his grave by 5 
” Boniface and Fulrade, he could not be found; but that inſtead of him 14 
there iflned forth a fearfull Dragon, leaving the place all black, as i 
nad ——— - And thit the'Emperour might make no doubt, theß 
5 it of the Store with this undeniable teſtimonie. 3 
2 * (nempe Beni fac im Fulradum) qui ad norm 
allem durauerunt,; & nibis viva voce veraciter ſunt teſtati ed 
unt & viderant, The entire Epiſtle is extant, and the 
tion of it we owe to to the leurued Baronius, in whoſe Annals 
may finde it Ad annum Chrifti 858; So much of ir as conerned the $t 
rie of Martel, was cited by Gracian 16. 9. 1.poft Can. 39. It is alſo re 
Alated by Marian Scotus ad annum Chriſti 764. but not ro be look 
for in the printed Copies, for we read ir in a manuſcript of our public 
| ; Which hath mueh more of Marian to ſhew then ever ye 
dune forth, for it exceedeth thoſe that are printed by a third party 

and (which is mote to be noted by ut) it is conſtancly interpoſe 
with the Synchroniſmes of out 6wn Storie. Yet it would be enquired; 
whether Marian be author of dlÞ char he is there entituled to, becauſe 
ar the yeare 1054. pag; 35. the manuſcript ſaith thus, Eodem and 
nans eftl Marlanics Hibernenſis 7 wg Scortus; enjus Audio os labore 
dot Chronicon pracellens eft de diverſis libris coadunatum. 

The French Hiſtoriays, for rhe moſt part, diſparage this viſion — 
dure of Mur tel: damnation, yet Nichol, Gills in Belleforeft relating t 
Storie, coneludeth it with a fober demurre, Mais ce qu'il en eſt 17 
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fta rien ceſt 4 din ale ſeavoir: But, ſaith he, what to think of l 
© Ccamnorrell, God he knoweth ! 1 
But of Charles Magxtel thus fatre, this only may briefly and a 
* dentiy be added. That as he came improperly into the world, % 
de went n out; for” he was borne a Baſtard and dyed mis 


Yao 
very 


1 


a Ecoldfiaticall Low. 243 
ery victorious man, and valiant Captaine ) op- 
ole himſclfe If them, unlefle the under- 
ergic of France would be content to reſigne every 
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bis Tythes inch his hands, that thereby he 
ent reward the Souldiers, and ſuj the char- 


oc che warre, then preſent : which the poore 
F Clergic in reſpect of the eminent danger, and for 
that Charles Marte! himſelſe did ſolemnly vow and 
1 that the ſhould be forberne no longer, 
Pen for the time of the warre, and that the: 
Pould be reſtored unto them againe at the end of 
de warre with a further gratuitie for their good 
- will ycilded moſt willingly thereunto, ſpecially the 
8 Biſhops not contradicting it, leaving to themſelves 
F #ſmall portion of their living onely, during the 
be of the danger whereupon Charks Martel un- 
Qertaking the enterpriſe, got a mighty great victory 
againſt the encmies inſomuch that he flew in one 
attel 34500. of the Infidels: which bell being hap- 
Fly atchieved, and the danger of the warre being 
fp, the poor Clergie-men hoping to receive again 
heir Tyths, according as it was promiſed them by 
Charles Martell, they were put from the poſſeſſion 
thereof, and ſay or do what they could, their bene- 
tices were divided before their face; in recompence 
of their (ſervice, to ſuch of the Nobilitie as had 
done valiantly in that action, and the ſame aſſured 
io them and theirs for ever in fee. And this is the 
irſt violence that ever tythes ſuffred in this Chrifti- 
. an world, after they left the Land of Farie, and 
and came to inhabite among rh&Chri ians: which 
-Ubeit was a nefarious act, and nothing anſwerable 
+ Nat 3 8 to 
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* to England, in ſuch ſort that even to this day” 
* ſundry monuments appeare every where in the 
2.5 Land, where any title of immunitie is any where 4 
c ed from payment of Tythes, reaching ber 
Fond the Lateray Councel which can deſeend fru] 
po other head, then from that fact of Cbarl 
Martel ; neither was there any redreſſe there 
untill che ſaid Leteran Councel before mention 
which notwithſtanding came neer five hundred 
and threeſcore yeares after the Nativitie of our Say 
yiour Jeſus Chriſt; but the Councell that reſor. 
med it, and was holden under Alexander the third 
Was not celebrated before the ycare of the incarna · 
tion 1189. neither was the reformation thereof at 
that time totall, nor ſuitable to the firſt inſtituti⸗ 
of Tyth among Chriſans. 
g For neither could many willfull or refra&ariqus 
* Icreligi- perſons be then brought to obey the Canons of 
dus people the Councell in reſtoring any part thereof againe 
dare away unto the Church, although they were charged ſo 
5 —_—_ to do under beine of * damnation, Neiiher did all 
> todotheChurch this great tight, that they have been ofrentimes over» 
i —— —— — * — Sorrel anathema's out 
er a s mipnr ut t mo notable occeding 
A saiuſt can lone ang in the e of Ex 
- Eration, denounced four ties yeare. ſomething to this W 7 
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d before Chop. 2. Sedd. 1. out of an ancient book which I have, 
4 ere thoſe Church · robbers are branded with the ore and the 
| Lafe Curſes, | . 4 
t remaineth, that in this place we declare that matter more fully - 
et of the Engliſh Feſtivall and out of the Articles of the Generall 
To A eater Curſe, ſound in S. Pauls Church at Canterbury, in the 
ee 1562. accotding 28 it is related by Thomas Becon, in the Reliques 
"af Rome: And firft we wilt obſerve what our Anceſtours underſtood 


1 


rks. Df two manner of Curfing holy Cburch telleth, 
-the one is cleped the Laſſe Eurſe, the other is cleped the 
"Woze Curſe: Tbat we clepen the laſſe Curſe is of this 
| that every man c woman that falleth therein, it 


*" 
. 


7 ' 


| departeth bim from all the Sacraments that been in bolp 
"| Church that they may none of them receiue till they bee 

" afſoyled, gc. The Wore Curſe is much worſe, and is of this 
ſtrengtb, fog to depart aman from God, and from all the 
- holy Church , and alſo from the company of all Chziſten 

neber to be ſaved by the paſaion of Eheiſt, ne to be 
red by the datsion of Chziſt, ne to be holpen by the Sa⸗ 
I craments that been done in holy Church, ne to have part 


A is thus much to ſay, as departing from God and all good 
1 « 
| 
| 


; 


f 1 , 

with any Chziften man, 6c. 

Concerning thoſe that debarre the Church of any righes or 
1 . whatſocver, the Prieſt in the Feſtivall pronounceth thus: 


ph y tbe outhozity of God, the Sonne, and the Poly Ghoft, $ 
dd his glozious Pother and mayden our Lady Saint Pay, 
A * . 4 and 


ad ned be 7 
5 * - 
a0 * . 1 * . 
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— and Paul, ond all Apodlan 

.- Wartyrs,Confeffours, and Uirgins and the balowes of & 
A denounce and ſhew foz accurſed al thoe that franches of 
boly Church breake, oz diſtrouble o2 bene againſt the & 
df holyChurch, or thereto aſſenr with deed or — 
Y And alto all thoe that pꝛiebe holy Church of any riobt, oY! 
mage of holy: Church any Layfee that is balowed oz fart 

; fied. And all thoe that withold the rights of bol y Church, tba 
is to ſap,offerings;tytbes,rents oz freedomes of holy hu 
let or diſtronhle oz bꝛeak, that is to ſay, if any man fleet 
the Ghurch oz Church-yard, who ſo him outdrawerh, and a 
thoe that thereto procure o2 aflent. And althoe that | 
= . ehaſen letters of anyLozdys Court, that proteſſe of right 
map not be determined oz ended. And the Canterbury | 
faith: all thoe been accurfed, that purchaſen writes or lets 
ters ot anyleud Court, or to let the procefſe of the Law of | 
poly Cburchof cauſes that longen ſkilfully unto Chriſten 
Court, the which ſbuld not be demed by none other law, vt: 
And oll that malicyouſly biriven boly church of ber right, or 
maken holy church Lay-fee, that is, balowed and bleſſed- 
And alto all tboe that foꝛ malice az wrath of Perſon, Uicar, 
- of Prieſt, or ofany other, or for wrongfnll covetyfe of bim* 
tere with-holden rightful Tytbes and offerings, rents oz 
mortuarys from her own Pariſh church, and by way of co⸗ 
-  betyſe falfelythe againe to God the wozſe; and to hem fel 
the better, oz elfe turne them into an other uſe, than hem 
© oweth,oz done hem in other place after their own will, fo 
+ that they be not one to the ſame place that they ſpould be, or 
let by wozdorby deed any man or woman for to do her good 
will e her devotion to God, and to holy church. For all * | 
dien men g women been bard bound upon pain ok deadly lt 

| potonliche by the ordinance of man, but hoth in the old 5 
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d alto in thenew Lao foꝛ to pay truliche to God andholy - 
urch, the tyth part or all manner of increaſe #hat:thep - 

innen truliche by the grace of God, both with her 
Land alfo with ber crafts, wbatfo they be truly gotten. Alte 
ee tvytb part of all manner of fiſhes, and foules, and beaſts 
ob wild and tame. And all manner of fruites that growen 
ut of the earth, Alto all that wiztingly or wilfully tythen 
Map, that is to ſay, that giben not to God and holp church 
Ie tenth part of every wynning leefully wonnen in. mer- 
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ente and the coftage that needfully muſt be made about the 
"thing, whereof the winning is getten, not tytbing the win- 
; __ of one marchandiſe with the loſe of an other. And all 
woe that of the fruite of the ear th or of beaſt or of any thing 
"that neweth in the yeare, given not the tythe wholy with- 
inen any coſtage. All thoe that falſly tythen taken to Go 
"the worſe, and holden the better to her own profit, againſt 
ie ordinance of Boniface ſometime the Archhyſhop of Can- 
torbury : by the which ordinance throughout the 
"of Cantorbury fhuld be one manuer axing t in this 
manner wiſe. Ok all manner of frutes ofeazbis, of gitdeng 
"withouten any manner of coſt abating : of bey wherever it 
gro weth, in great medes oꝛ in male as oft as it neweth: of 
newing of all manner of begeal, of calfe, or of lamb from 
-Feabeu upward into the tenth : and fro fix dounward for 
tuerp of hem an halte penny: but if the Perton or Wirarpe 
will abyd another yeare , and tell thilk that leeben, and take 
| the other heaſttbst followeth:of wool that is wozen,of felt 
fro purification of our Ladyzof milk all the wbile it Kiirefh 
well in winter as in Sommer, but ifthey do gree the 
| = to che perſon, 02. to the Wicazy for the profit of th 
ol church, Df fiſhing of fouleing, of veneton, of been 
_ of 


andiſe, oz in any other crafts withdrawen only that ex- © 
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5 ene aimencharnewen by the've 
= and weris; of fiſhing no coſt abate hurt 
* —— —— amm oy 
MW feberalis; ſþall-the-tyth truly che be payd, after the min nder 
 oftbebeeſcis,oz the days as it is moſt pꝛoſtt to holy Chur 
+ Mwerkenien; and cbapmen that wonnen on ber crafte 1 
nnd on bet marebandiſe ſbulen trulyebe pay bez tyth to G 
dn to boly bub. Alto Carpenters, and Smiths 6 wr 
boris, und all other crafty men, and all other bired men and 
+ wimenſhileu Tytbei of all they getten but if they wulle 
- giveanpcertaine thereof to holy Church at the Perſons a 
I apt Calves, of Piggs of Gees, f 
of-Pempe, of Cozne and of all thing that }'T 
newweth by the yeare; Altoe of ſbeyding of Trees, and ot all 
manner 6fundezwood worin oz bewed. Alto men of bol? 
Chyreb nouns curſe by name bem that wolen not pay bet 
r is wätten in manp places of the law of holy 


ing ofcheſe Articles, the Prelate ſtandeth in the Puſ» 
Ide, the Croſſe being liſted up, and the candles lighred. 
| ,theſc or the like formall Words of Execration 
Ex Authoritate Dei Patris Omni potentis beate Maris 
[ & bmntum Sanforum, excommunicamu, anathematixamus . 
Diabolo tumminda mut omnes ſupradifios malefaFores. Excommunicati ' 
fant; unarbematixati. & Diabolo commend ati; Maled icbiſunt in villit, in 
Ky in mis, in ſemitis, in dumibys extra d omas, & in omnibus ali 
15, Sand, jacendo, ſurgendo, ambulando, currendo, uigilando, dormien 
605 db, bi bende, & aliud opus faciendo: Or as the Caterbury 
| edt: Tt 
50k faith: bawp authoritie of our Lord Sod Al- 


a (6K: 8 7 

* e : . 
Ap Partys Areas and Ie. 60 | 
| bo holy Fa that,our Lo2d Jeſu itt | 


to ©. Pur, we denounce: all thoſe accurſed; that we 
be thut recknedto-you': and all thoe that maintaine hem 
oer fins, oz giben hem bereto eitber belpe oz:councellify | - 
et they be departed from God and all bolpy Church, and 
© Hat tbey babe noe of the paſsion of our Lozd Jeſu Chritt, 
of no Sacraments that been in boly Church, ne noe part 
Lf the prayers amon chziffen folke, but that tbeꝝ be accurſed 
1 * Eod: and of holy Church from the tool of their foot unto 
"She crown of their bead, ſleaping and waking , ſitting, and 
Jandi g in all ber words, and in all her workes, and but if 
ey have grace of God for to amend hem bere in this life, 
Ir to dwell in rhe pain of hell for eder withouten end Fiat, 
2 Doe to the Book, Quench the Candle, Ring the Bell: 


0 * 2 * wo, 
Ee WOES... I 


An en, Amen. 
15 This Generall Sentence was ſolemnely thundered ont once 
2 every Quarter , that is (as my old book ſaith} the fyrſt Sunday 
advent at coming of our Loꝛd JAbeſu Eryſt the Sunday of 
nten. The Sonday the Feſte of the Trynyte, and the 
day with in che utus (octaves we fay) of the bleed 
in our Lady S. Mary. 
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dumme ſhall be to heard toaithoe that dyen in any deadly 
* all 'reaſon full myrbe harder ſpall it be at that tim 
* thoſe that be founden openly curſed or God land of 

: Thus we ſee whar furies followed this Sacriledge in the opinion of Þ 
our Forefathers, who were ſo confident that a Church-robber coul - 
not efcape the Judgement of God, that they delivered him over 1 
Saran, or as they ſay, curſed him which rhe Moze, and with tig q 


„ 
= 


* 


Lefſe Curſe; wich Bell, Book, and Candle. 1 


a6 


”,  TheClergicof the preſent time gives better lan than thus 
what 2 ES | 


1 will not ſay : It may be accounted, for 
that their injuries cannot be judged by their clas Y* 
moars, ye che Ages to come muſt not ſay, that theſe, things were {| 
done Nobis dermient ibus. The experience of the Emperours Charles Þ 5 
the Great, and Lewis the Godly would be noted ro this [. 
poſe our of their Capitulars: Novimus ( lay the ) mult a Regna of : : 
ges corum propterea cecidiſſe, quia Ecclefias ſpolia verunt reſque earum- 
vaſta verunt,' abſtulerunt, aliena verunt, vel diripuerunt Eviſcopiſqut @ 
8 acerdotibus; argue (quod magis eft) Eccleſiis eorum abſtuſerunt & . 
nantibus dederunt ; qua propter nec fortes in bello nec in fide 1 7 


8 1 = q Ne 


runt, nec vidfores extiterunt ſed terga, multi uvulnerati, y plares inter fei 
veterunt regnaques & regionem, & {quod pej us eft ) reg na cœleſtia perdis 
derant, atque propriis h ereditatibus caruerunt & ha#enus carent. $6 
they in the 7. Book of the Capitul. a. 104. fol. 214. Edit. Pariſ. 1 503; 
Whereas the Capitular atrribuieth thoſe grand enormities, and their 
ill ſucceſſe ro the Kings of that time, it is nor now to be und 
| Farre be it ever from us to think otherwiſe then divinely of thoſe our 
moſt religious Princes, by whole gracious protection the Church 
hath been of late ſo miraculously bleſt. As for others among us, they 
may apply this to themſelves as they ſhall be troubled with cauſe and 
occaſion. The great Impoſtor in @his Alcorn,” though he cozoned all 
the world befides, yet he would not defraud the Church. De Decimis 
ſume, ſaith he, & tide ſecundum morem conſuetum operare, Inſcii te ſuls 
trale ſemper. So our Robert of Reading tranſlateth : But he that reads 
Robe e muſt not always think he rrads the Alcoran. T 

Rae yn text is in PORTING Surato laarapb, (hien in 
our wanufcript Alrerans is the- c. and the 13. in Roberts T ; 


tion) 
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BE... end Eccleſiaſtical Law, 5 4 
ora Nen ON) thar is, Give, 89 7 
of 2 e the ward — 4 
eerwiſe underftgod ; but if this were not Mubumets meaning 
of | He marter is not great, for we have better Prophets to preach this 
Doctrine. | | 
och as did then reſtore them to the Churchet 

. Jom whence they are taken , which had been moſt 

© wreeable to the ordinance of the Church, fee. 

nn by Dionyſius, who firſt divided Pariſhes and 


8 | Nec them Tythes as hath been aforeſaid 3 and 
sche Scripture it ſelfe, Dut. 18. from whence 
Nonyfius obs light to divide, Pariſhes and dif 
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* 
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eo Tythes as he did, by which ic was not law- 
dor him chat paid his Tythes to pay them to 
e Pricft or Levite that dwelt in the place 
» | There himſelfe made his abode: but yet this iiber- 
e that was given them by the Coancell, then gave 


uſe unto the errour that the Common Lawyers 

hold at this day (not knowiug the ancient pro- 

tredings of the Church in theſe caſes) that before 

the Lateran Councell, it was lawfull to every mam 
e give his Tythes to what Church he would, 
which was ſo farre otherwiſe, as that before this 
Nolence offered unto the;Church, there was a flat b ns) 
Canon, more Ancient then the fact of Charles 4.1.68 
Marte llu, which did preciſely forbid any man to 
pay or the Biſhop to give leave to any man to pay *TheRites 
bis Tythes from ihe * baptiſmall Church to an offaptiſme 


1 94h US | in the pri- 
ive times were performed in Rivers and Fountzines, where hs 
$ to be baptized ſfood up and received that Sacrament ; there- 

fare ic is that the Sonne of Azalkefat in the Arabick Goſpels uſeth 
"the word Y Amd to baptize 3 which word alſo bearerh the ſame 
| . | | fence 
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*# ſongs jack, and is often mentioned by Patriarch Severus i 
> mis Nee NY. Tags or order of babtizing the Sainte 
The reaſon iu hoth Dialects is rhe ſame, for that the word Amada is U 
the Syriairand Arabiant, derived from the Hebrew Amad, which figs. 
nifieth to ſland 2 manner of baptizing the ancient Church en 
tertained from: the example of our Saviour who baptized John in 

Jordan. And ſome fay that this was very tolerable in thoſe Eafterns # 

| road Hee certaine it is, that it was moſt convenient for that tim 

their Converts were many, and men of ycares. A reaſon a 

may be, ſor that thofe ages were otherwiſe unprovidedioſ Fonts &ſuch 


Ccovenicnces 


| | with ſuch Baptiſtettalls as they could? 
In more peateable ages they drew nearer, and made bold to build 
their fonts a little diſtance ſrom the Church; afterwards they obraibed, 
they might be ſet in the Church · porch; and arlaſt got them intg 
Church. But they were nat placed in every Church : for at the» 
firſt chey-were only found in Cities where the Biſhop himſelf reſided; 
and ondly.in the great Church of ſych a Citie; and though Service: 
mehe be. faydin the leſſer Miniſters and* rural Churches, yet 
che. right of Sepalcure and Baptiſme velongey to the Cathedral 
| 18 unleſſe it were in cafe of neckſſitie: and it 
t 19 5 Cal ed e Mother-Church, becauſe that as the people in Þ #; 
their 4 e were borne Men, ſo in the'Fonts of Bapriſme, 5 
as in the Churches wombe, they were borne Cfiriſtiam. In ſuceeding & © _. 
ages, when it was found that the Mother church was too __ re 
8 ſtan 
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3 rom ſome Villages; and ſo ſitunted, thut in the wi 5 


peopſe could not repaire thither ; conſideralion was had 
eonvenience, and the Biſhop took occaſion from hence to tr; 
> right of Baptiſme and Sepulture to Kurall Churches, and, xl 
her with the right of Tyrhes, c. made it a _Parochiall Chure] 
it kind which we now have. But becauſe, alſo in many Pariſhe 
me Families liv'd ſo remote from their Church, that they could nor 
wvenicncly frequent it, it was indulged to thoſe, that they might 
themſclves either in or neer their manſion - places 2 8 


? Neorie, reſerving for the moſt part, the right of Baptiſme and Se 
ere co the Pariſh- Church, which, in reſpect of theſe leſſer ta. 


2 4 « 
al of. rivate Oratorie, ſhould on high days repair rotheir chief Chutel 
| a rhe Councell held at Agatha Can, 31. Tom. B. & 


© 3 
4 

„ 

Gol 


A 


Concerning theſe Baptiſmall Churches, the Canon ſaith charghere 


4 * 


Cor as Gratian hath it the Decree, Aud iat) propter fatigationem 
4 | fanilie juxts ordinem permittimus. Paſchate vera, Natali 


fes, Wasito be accounted their Baptiſmäll and Mother:Cl 
was alſo provided that theſe Families, notwithſtanding their gran: 


a | a parochias in quibus legitimus eft , ordinariuſque con 3 


um in agro habere uoluerit, religais feſtiuitatibus ut ibi Miſſas. tes 


at 1a; Aſcentione Domini, Pentecoſte, & Natali F. Fohannis Bate ; 


; < ſi qui maxime dies in feftivitatibus habeantur ) non niſi in Civitatie 


ber aut Parochiis teneant. Cor as Gratian hath it) audiant. Thoſe pri. 
we Oratories were afterwards called Capellas Chappels, and thoſe 
Bis them exerciſed the Miniſteriall function were called Capel{ant 


new Bur for the reaſon of the name, {ce Baronius-upogrhe. 


Roman Martyrologue, at the 11. of Tune. Or if the Cardinall there (a. 
aße not ; ſee what Cujacins hath obſerved (out of Keen. Ad. 
> lib. Decretal, C. Capellanns. De Secundis Nuptiis. i 

By that which hath been ſaid, ic may appeure in ſome ſort, Wat 


was a baptiſmall Church. And it is agreeable to that which Linwiod: 


hath noted upon the Provincial] conſtitution: Baptiſterium. in verb. 


Baptiſmal Eccleſ. A Baptiſmall Church ¶ ſaith he) is, Sive Cathedralis, 


five Parochialis viz. que habet populum, nam in Eccleſia collegiata wes 
canventualt que non habet populum non debet efſe Baptiſterium; Dicitur 
ti rcd Baptiſmalis reſpectu Capellarum ſubjeHaram; quarum pla- 
nfantes in ea baptizantur , & non in ipſts oo ax immo ad iar 

r 


dat baptiſmales tanquam matrices pro Baptiſmaſrecurritur, G. 


can 
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_ aud Ecclefiafticall' Law, 255 
no Tyches were to be paid to theſe Churches, it may be under- | 
od by another Decree of che ſame Parliament, num. 11. Gip hpa 
one pegen y be on hi boclande cypicean hæbbe pe le- 
Fenrvop on oy Ferelle ponne þp1bdan dæl hi agene Teo» 
dune into hir cypicean; Gip hpa cypicean hæbbe þz 
Ekeprvop on ne y bo he op dam m1zov da lum hir pne- 
wy 55 5 þ he pille J Fa ælc cypicrcead indo pa caldan 
yar dpe be ælcan fprgcan heor pe (or eond be, as it is in 
i the Lawes of Edgar, where this decree is alſo ſer downe, num. 3. ( 
dic is, If a Thane have a Church in his hocland, to which there be- 
Ee a burying place, let him give the qhird part of his oWn Ty- 
ng to that Church: if he have a Church Without a hurying place, 
ler him give of the nine parts to his Prieſt chat which he will, and let 
allCyricſcear go to the elder Minſter out of all fice- hold. 
For that which the Law calleth. Bocland, (ce La mbard in the Ex- 
plication of words, premiſcd to his Arcbatonomia, where allo hee 
tellech what a Thane is. 85 
other: and that the contrarie was yeelded to in 
the Later an Councell, was not that they held it 
lawfull to enrich one Church in this ſort, with the 
impoveriſhment of an other, but the cauſe was the 
hardneſſe of mens hearts, who ſcarccly could be 
won by this favour to reſtore that little againe 
unto the Church, that their forefathers had in ſuch 
abundance taken away from it: and that the Fa- 
thers of the aid Councell did yeeld thereunto (al- 
though it were an inconvenience thus to doe) was, 
for that they did count, although they did admit 
that it might bee for the preſent , yet there 
might ber a better time found out after, for 

Ly the reformation thereof, and ſo ſuſtained the in- 

'F convenience for the preſent upon this reaſon; that 
the uni verſall Church of Chriſt is one body, and 
every particular Church part of that body, _ 

0 


* 


ſo it leſſe mattered to what particular Church 
they were reſtored, ſo that they were reſtored at 
all: for that by the reſtitution to one they hoped 


Regul. ſine 


poſſeſsiene 
de regulis 
juris in 8. 
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A view of the Civile 


in time they might with more likelihood come 
unto the other; for thoſe things wherein there is 
an Identic, or like repreſentation of Nature and 
Condition, as is betweene Church and Church, 
have an caſter paſſage the one from the other,then 
thoſe that arc of different nature and diſpoſition, 
as a lay man and a Church. 


SECT. z. 


That ont of that violent Preſcription, many other 
Preſcriptious aroſe, but of leſſe moment. 


O of thervines of this violent and preſumpti- 
ous preſcription, which have now obtained 
ſtrength of a Statute in the world have iſſued out 
ſundry” petty Preſcriptions, which alſo are con- 
firmed by law and cuftome, as the other were; as 
the Preſcription herein one Church preſcribeth 
Tythes againſt an other Church, the Law puniſh-. 
ing therein rhe negligence of the one,and rewardeth 
the x of the oth er: Preſcriptions, wherein 
one Eccleſiaſticall body corporate or politique; 


preſcribeth Tythes, or other Eccleſiaſticall duties 


againſt che Parſon or Vicar of the Parith, and the 
Parſon and Vicar againe againſt them: A Preſcrip- 
tion whereby a Lay man, having no right to pre- 
ſcribe Tyrhes )- becauſe he can in no right poſſeſſe 
Tyches, and preſcription cannot proceede without 

"EL? poſſeſſion 


2 
. 


aud Eccleſiaſtical! Law; 
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A preſcription wherein a Lay man dot 
the manner of Tyching,which 

mon Law is counted to be good by paying a thing 
never ſo ſmall in lieu thereof, yet neither by the 
Canon Law, neither by the Law of God it ſelſe, 
could it ever be leſſe then the juſt tenth it ſelte; ſo 
that the manner of Tything with them is not un- 
der ſtood in that ſence, as the Common Lawyers 
doe take it, by paying any thing whatſoever in 
= of the juſt tenth, but their intendment here- 


we n—_ 5 SY GT, 2 
| » 4 - . SOT — 
. 4 


is, that no countrey can bee bound to an uni- 
formitic of payment of Tythes to bee uſed every 


2<7 
9% 


I 'poſſcfſion )doth notwithſtanding by pernancic, or 
Aying ſome part of his ground or enſion in mo- 


preſcribe 


1 in lieu thereof, preſcribe a diſc args thereof: 
e albeit by the Com- 


Linmgod. 
Provin. 


where: but every man is to pay Tythes according ,,,,;... 


r 


Cocks or Ponkes; and this is it that they meane, 
that there cannot be an uniformitie of Tything 
* to every man, after which he is of neceſ- 
tie to ſet out his Tythe, but that be may pre- 
Cribe ſome other manner of Tything againſt the 
Parſon or Vicar; but againſt that unĩformitie that 


that which the Schoolemen hold, that Tythes are 
dart of the Morall Law, and not of the judiciall or 
Ceremoniall Law;. and that in the Precept of 

R 2 Tythes, 


_ 1 SWF ON. 


to the manner of the Countrey where hee dwels, verbo uni- 
that is, that one payes his Tythe-corne, and formic in 
** 5 4 4. hl 

es up the fame in ſheaves, an other leaves it C. de de 
ſcattered in the furrowes, an other tythes it in © 


im, 


the whole Tythe ſhould not be paid, was neuer z.. yr, 
any. preſcription. allowed among them, for they conſuetudi- 
exermore have beene of this minde, contrary to nes. 
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in Gles. himſelſe, in 


fienc of his univerſall Lordſhip over 
of the profit or utilitic of man, in that it concernes 
the proviſion of the Minifter in all ages, which is 
undiſpenſable. ü | 


SECT. 4. 


That Eccleſiaſticall Judges admit pleas indiſchargg 
of tythes, and the manner of tything, contrarie to 
the conceit that is bad of them. | 

Nd yet, notwithſtanding. all this, the Eccle- 
A ſiaſticall Judge admitteth all kinds of pre- 
ſcriptions before-named, and according to the 
proofes thereon brought, giveth ſentence either ti 
abſolution or condemnation; albeit the Reverent 

Judges of the Land, upon an erroneous report 

made in rhe eight yeare of Edward the fourth, have 

a conceir to the contrarie, viz. That no Eccleſt 

afticall Judge will admit any Plea in diſcharge d 

Tythe, or the manner of Tything, as it is in their 

ſenſe taken; and therefore they hold whatſoever 

che Defendant doth alledge in his ſuite for a con- 
© -ſuſration, and namely that the Eccleſiaſticall Judge 
did allow of the Plaintiſes Plea und allegation, and 
did admit him to the proofes "thereon withoꝶ 
deniall, are idle ſpeeches, & rather words of courſe 
then of effect and ſubſtance.” And therefort not- 
wichſtanding, whatſoever is alledged by — 

| | G 


z 


cap. d nobis Tythes, there is a double confideration,one of the. 
de Decimis, honour of God, whereby he retained rythes unto 


the whole world, which is irremiſſable, the other 
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7 and Eccleſiaſticall Law. 259 
fendant,as concering the Ecclefiafticall Jndges well 
ptance thereof, it is counted nothing materiall 


5 Temporall Judges, for that they have a 


e judicate opinjon of the Eccleſiaſticall Judge in 
heſe caſes: and therefore howſoever the refnſal be, 
ox be not, they grant out their Prohibition in theſe 
caſes. And yet if the Judges Eccleſiaſticall pro- 
ceedings might be ſeene, and vouchſaſed to be read 
before them, it would bee plaine, there was no ſuch 
cauſe of their hard opinion againſt them; for every 
where ey doe allow ſuch and like allegations. 

aps one inf-riour Judge ſhould make 


7 | 
ſuſall as they pretend, yet could it not bee refor- 


ned by an other in an ordinary courſe of appeale, 


but that there muſt needs be brought a Prohibition 
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out of the Common Law to redreſſe the ſame? un- 
lee happely they can {hew , it is a general conſpi- 
racy in the Eccleſiaſtical Judges, or a Maxime in 
r learning. that they wil not or cannot admit a- 
ea of diſcharge in this caſe, which they can ne- 
dor. And therefore, they arg to be intreated to 
hange their opinion in this point, and not doe the 
kecleſiaſticall Judges that wrong, as to charge 
them with ſuch an imputation, whereof their 
whole practice is witneſſe to the contrarie: for it is 
unworthy ſuch mens gravicie as theirs is, who pro- 
pound unto themſelves the inquirie of the truth in 
all matters,. thus to be miſconceived and masked 


nan errour, and that for (0 many yearcs, and not 
tobe willing to heare the contrarie, which is an 
'obſtinacie in policie no leſſe obdurate, then the 
Papiſts is in Religion, who (ce the truth and will 
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not believe ir. And ſo farre as concerning Preſcrip 
tions and the firſt cauſe and begining thereof. 


CH A p. IV. 
SECT. 1. 


Of Priviledges and how they cam in; and that by 
reaſon of the frequence of Priviledges, Statutes of 
Mortmaine came in. 


Ow it followeth, that I ſpeak of Prĩviledges, 
L V which are immunitics granted unto private 
men befide the Law. 2} 
Of theſe, ſome are very ancient, ſuch as true 
zeale toward the Church bred, and the juſt ad- 
miration of the holy men of God for their ſancti- 
monie of life, their great knowledge in the word of 
God, their pron patience in perſecution for Chri 
and his Goſpel, the vigilancie and care they hadin 
their Office, ſtirred up both in Prince and People, 
So Conſtantine the great, being raviſhed with the 
love of Religion, and the good opinion hee had of 
the Miniſters of his time, ere&ed Churches, and 
endowed them with large poſſeſſions, and granted 
them ' ſundry immunities, whereby the might 
more ſecurely intend to the preaching o the word 
of God, and the winning of ſoules to the Chriſſian 
congregation, wherein they laboured with all their 
might and power, God ſtill adding to the number 
of the Elect. Neither did hee this alone in his one 
perſon, but hee alſo gave leave to all other of his 
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| would doe the like: whereupon the L. 1. c. de 
Church was fo enriched within a ſhort time, that /acr0f. Ec. 


as Moſes in the building of the Arke, was faine to clefas g. Si 
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make a Proclamation, that no man ſhould bring in 25, 


ent, de 


more towards the building thereof, the people Eccleſia. 


bringing in continually ſach great abundance of all 
things neceſſaric towards the furniſhing thereof, 
a8 that there was enough and mach to ſpare: So 
alſo Tbeodoſius the thirteenth Emperour after 
Conſtantine (although otherwiſe a moſt loving and 
favourable Prince towards the Church] was faine 
to make a Law of Arnorcifation or Mortmaine, to 
moderate che peopels bounty towards the Church; 
as did alſo many wiſe Princes in other Nations 
upon like occaſion, and in imitation of this Act of 
Theod»fius many yeares after; and among the reſt, 
divers Princes of this Land did the like, upon the 


dotage of the people towards the Religious Par- 


ſons, and ſpecially towards the foure Orders of 
Friers that were then newly ſprung up in the 
world. But yet this Ac of Theodofſius was done 
with the great diſlike of theſe bleſſed men Jerome 
and Ambroſe, who ſived in thoſe dayes; for that 
Jerome thus complaineth to Nepat ian of that Law: 
I am aſhamed to ſay it, the Prieſts of Idols, Stage- 
players, Coach men and commin Harlots are made 
capable of Inheritance, and receive Legacies, onely 
Miniſters of the Goſpel, aud Monkes are barred by 
Law thus to doe; and that not by Perſecutcrs, but by 
Chriſtian Princes; neither doe I complaine of the 
Law, but I am ſorie wee have deſerved to have ſuch a 
Law made againſt w; In'like manner, and upon the 
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| ame occaſion doth 4mbroſe deplore the ftate of the 


. 
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Cergic in his 3.1. Epiſtle: Fee count it (ſaid hee] 


no injurie, in that it is a loſſe, wee are not grievel 


- that all ſorts of men are made capeable of Wils, non 
| excepted, bow baſe, prophane, or laviſh of his life or 
bHboneſtie ſoever hee be, but I am ſorie the Clergie mei 


onely of all ſorts of people, are barred the benefit of the 
Law that is common to all; who mtwithſtauding, 
onely pray for all, and doe the common celebration of 
the Service for all: So farre they. | 


* > "$Norwiths + And yet whoſdever lookes into this conſtitu- 


ſtanding ak whereby it was forbidden, that any man 
the ill 5 ould paſſe any Lands or other unmoveable poſ- 
mo WY ſeſzion unto the Church, without the Princes 


. leave ( for that thereby the things that are fo paſ- 


without Aw | 5 f 
cavſe conceived of the ancient Abbyes and Frieries, yet it muſt not be 


believed, but that theſe Religious honſes in the old and true intent, 
vere purpoſed only for piety, and for ſuch a practiſe thereof which 
the ſoule might freely enjoy , while it was ſo ſet at liberty from the 
inquĩetude and avocations of the over · active world-Therefore ſome of 
rhe moſt grave Sages, and learned Fathers of the Church retired them - 
ſelves to this divine and peacefull ſolitude, and the profitable and pro- 
found wrirings which yet remaine, ſufficiently reftify how well the 
Monkes of old ebuld ſpend their times. What ſtrict devotion and un- 
blameable carriage the ancient Princes of this Land have expected 
from their holy men of this kind, may be underſtood by the Law 


made in the dayes of King Cnute, Num, 6. J pe 7illaþ 5 a lcef 
hade men-zeopne x-bugan #lc xo þam pihd pe him T6 
vebypige; I hupubing FYodaf peopar J abbodaf munes 
cap 1 mynecena canonicaf J nunnan do pihT? gebugan 
J p: volſice libban; I d r nih def opt 5 xelome 
' Chiptanne do cpira; 1 pon cal cpi xen polc pingian pe- 


'opne; J calle Sober peopay pe biodab J lapap J hun 
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oe racepbar Þ hi 0b hipan 5 clænnirre lupian I be- 
ne 


"3. opgum heom r ylyum dip goder ippe J pid pone pealk 
Jen dnyyuc Se pealleþ on helle ; pul Feopne hi pda 


big nagon mid pihde puph hæmed pinge piper emanan; 
Je be Sr Ferpican pille J cla nner a healdan habbe he 
doder mild re J To-pupuls pupþrcrpe ty he pegen lage 
Fynpe s that is: And we will, that every man of every degree. doe 
„ || arneſtly follow that Right which to him belongeth, eſpecially Gods 
of ' & Kiniſters, the Biſhops, Abbots, Monkes, Voraries, Canons, and Nunns, 

chat they take a right courte, and live according to Rule, that they call 
1 { to Chriſt night and day, much and oſt; and that they doe it earneſtly 
for all Chriſtian folke. And we command and teach all Gods Miniſters, 
( eſpecially Prieſts, that they hearken to God, and love Chaſtity , that 
” | they may deliver themſclves from Gods ire, and from the tormenting 
es IF flames that burne in hell. Full truely they wit, that it is againſt the 
. F Right to edle with Wimen for luſts ſake. And thoſe that will ab- 
ſteine from theſe things and cleanneſſe hold, they ſhall have Gods 
nercy, and in worldly worſhip, they ſhall have equall Right with a 
Noble man. ; | 

It ſeemeth alſo by an Arabick, Canon of the firſt Nicene Conncell, 
what great ſtrictneſſe and ſeverity of life was required of theſe holy 
Orders; for the Canon ſaith, that they might nor carry about them 
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NW WIRD? DPX 37) PR: apaire of knives, 28 if 
they were quarrelling fellowes going our to fight and kill, c. Thar 
they might not hang a purſe at their girdle, c. And that they might 
not ſeale a letter with a golden or filver Seale, c. And moreover 
that they might not walk in the Streets or Allyes, bur in a moſt 
grave & ſober manner, xc. as it is ſer downe in MN DN Nye 
the 80. Canon of the fore - named Arabick Councell, according to the 
Manuſcript Copie. 

The great eſtimation that was had of theſe holy Men, enforced ſuck 
an immoderate charity in devour minds, rhat they obrained moſt eſpe. 
eiall Priviledges and exemprions, and no man thought any thing ron 


good 
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endowments, one was the luxuriant demeanour of theſe religious 
orders, degenerating from their old ſanctimony. This is noted and 
provided againſt by the Novell of Nicephorus, about the yeare 963. 
Apn' N Primer TWw et Ta evg ie. % Td ite Twine 
are deen very ( roy yep ys Thy) drAnvley va 


xeag) wx JU nya q X Kati N omVoiiow, i' dg nn. 
Fo Þ EUNTELEY : TIA » Tellpurer of u ee. ü mod AeCovTig 
ids dbu, Ts ToraiThu atrtomre, I waving dis (x 
175 Ge para Aa) eEnylnns; yas mhibepprele,grroTiucs 51 


; 


buds, Im mov dt. Body, KhpWAGv, KANG? ui v Re) pas, xpel]- 
För, Jen det rad omeduCorTes, Y Thu balw uleturar i 
Juri oe 76 xaTeTHorTeE;, dz xa dd oy ,t fin, 
Sr, grryualrertr@: Tas poovTion,re woraxing Ta me - 
ien: that is, But now perceiving among the Monaſteries and Re- 
ligious Houſes, a notable diſeaſe, (for ſo I calStheir unſatiable deſire) 
i 80d not which way L may provide a cure for this malady, or how 
ro poniſh their exceſſe. For what Fathers could perſwade them, or 
from whence could they rake occaſion ſo ſuperfluouſly to abound, 
or (ro ſay with holy David to be ſo vainely mad? Their care is e- 
very houre to purchaſe ro themſelves Lands without number, ſump- 
tuqùs and ſtately Buildings, troupes of Horſes , droves of Oxen and 
camel and other Catte ll innumerable, and bending all the ſollici - 
wade of cheir mindes this way, they make a Mouaſticall life litle diffe- 
rent ftom that of the World, which is incumbred with variety: of 
anxious. care. For theſe and the like Reaſons, the Novell forbids to 
build any more Monaſteries, but chis was aſterwards repeal'd by the 
Junior Baſil. 2 

An other great inconvenience would have been, the impoveriſhing 
of ſecular States by Amorrization of Lands, which Princes ſoreſeeing, 
ſer a bound to theſe cxorbirant Donations, roſtraining the exceſſe of 
that Charity. by mature and timely decrees. In Spaine the Lawes of 
Mor tmaine began under the Kings of Aragon; in France, nihil aſitati- 
1, 28 one ſaith: The like proviſion hath been made here at home for 
which ſec the Statute De Relig ioſis in the Great Charter, which alſo 
hath been confirmed by the ſucceeding Princes of this Land : Let in 
What caſes Lands may be deviſed in Mortmaine, See the Writ Ad quod 


Lamnumn, iu the Natura Brevium. 


27 


Concerning 


good or too much to beſto w upon 'a Monaſterie. But two great in- 
conveniences, followed upon the coufluence of theſe large and am p le 


and Ecclefuaticell Law. ; 


. 


Concerning the reaſon of the name, Palydore Virgil, ſpeaking of the 


Confirmation of the former Statute by Ea. the firſt, faith thus", Ze 
legem hanc ad Manum mortuam vcarnnt,quod res ſemel data Collegiis 
Sacerdorum, non utique rurſis venderentury velut mortuæ, hoc eft , uſui 
aliorum mortalium in perpetuum adempta eſſent. That which the Au- 
thor ſaith concerning this, is the reaſon of Peckiws, in his Book De A- 
mortiꝝ atione honorum. Cap. 2. But the notation of the word is other- 
wiſe obſerved vat of the Statute, by a great Lawyer: Lands (faith he V 
were ſaid to come to Dead Hands to the Lords, for that by Alienati- 
on in Mortmaine, they loſt wholly their Eſchears, and in effect their 
Knight ſervice, for the defence of the Realme, Wards, Marriages, Re- 
liefes, and the like, and therefore was called a Dead' Pand, for 
that a dead hand yeeldeth no ſervice. It is the obſervarion of Sir 
Edward Cooke, upon Judge Littleton's Tenures, under the Title of 
Fee ſimple, upon the words [_ Car ſi bomine purc baſe, &. 

What ever uſe there might be of theſe Lawes of Mortmaine in time 
paſt, certain it is, the pdeſent needeth them not; for in theſe dayes 
few men are fo raſh handed, as to give too much to the Church: And 
that which Was heretofore ſaid of thoſe things that were given, that 
they were in a Dead Mand, may now more juſtly be ſaid of thoſe 
that are taken away. 


ſed, come, as it were, into a dead hand, which 
holdeth ſurely faſt that which it once apprehend- 
eth, neither eaſily parteth with it, ſo that it cannot 
without much difficulty be reduced and brought 
again to the commerce and common uſe of men) 
ſhall finde it was rather for the benefit of the Com- 
mon · wealth, then for the diſlike of the Church, 

thatit was ſo ordered. wy | 
For if that courſe had beene holden on till, the 
teſt part of the livelihood of the Common- 
wealth would in ſhort time have come unto the 
Church, and ſo Lay-men. ſhould.,not have beene 
able to have borne the publicke burthens of the 
7; Common- 
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Common - wealth; which it concernes Secular 
Princes to be carefull of, and to foreſce, that by 
overmuch bountic towards the Church, they 
impoveriſh not their owne ſtate, and loſe the right 
of Eichcats, Prĩmer⸗ſeiſin, and other Priviledges 
of the Crown in caſcs of forfeiture, and ſpecially. 
make bare their Lay-ſubje&s, upon whom a great 
ſervice of the Common-wealth doth lye. And yet 
otherwiſe the bencficialleſt ſtate of this Realme 
unto the Prince is the Clergie, as from whom the 
bath a continuall revenue in Tenths, and is. 
deepeſt in Subfidie, and not the leaſt in all other 
extraordinarie charꝑes, according to the propor- 
tion of their pace And therefore, as the King is to 
maintaine the one, ſo he is alſo to cheriſh the 
other, and not to ſuffer their ſtate in any ſort ta 
be diminiſhed, for that all other ſtates are made. 
for the ſervice of the Church, and the Church 
againe-for the benefite of them, 
But this was none of thoſe Priviledges that 
ſpake of, for theſe are more ancient then they, and 
ranted out upon better devotion then the other; 
Fur afer this the zeale of Religion being almoſt 
extinguiſhed in the Chriftian World, ( partly by 
the great uproares and tumults that were in every 
Countrie, by the breaking in of one barbarous 
Natlon or other npon them, who pulled downe 
Churches faſter then ever they were built, and 
made havock both of Prieſt ind: people, that pro- 
fefſed the name of Chriſt, partly by the hereſies 
that roſe every where in the Church in thoſe days, 
which diſtracted mens mindes, and made them 
a Waver 
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waver in the conftancie of their Religion) it was 


revived againe upon this Occaſion. 
SECT. 2. 


Of the begining of Cloyſtered Monkes in the Weſt 
; Church of Cbriſtendome, and that the Author 
thereof was one Benedict. a Roman about the 


ve are 606. 


Ne Benedict, who otherwiſe had beenę a man 
of action in the Common. wealth, ( that 
Benedict which was, as it were the Father of all 
thoſe that profeſſed a Regular life, within the Weſt 
art of Chriſtendome; for before his time the 


Monkes of the Weſt Church, ſerved God freely tus. 


abroad, without being ſhut up in a Cloyfter ) he, I 
ſay, finding himſelfe wearied with the tumults & 
broyles which happened under the government of 
Juſtinian, and ſome yeares after by the incurſion 


ol thoſe barbarous Nations (before named) into 


Italy, retired himſelſe into a deſert and ſolitary 
place, intending there to give himſelfe wholly to 
the ſeryice of God: where, when he had a while 
remained, he grew ſo famous by his Chriftian 
exerciſes of faſting and prayer, and the good and 
wholeſome exhortations that he made to thoſe 
who reſorted unto him, that within a very little 
time after, there was great confluence of people 
unto him, not onely from divers parts of Italy, but 
even from ſundry. other parts of the World; ſo 
that within a ſhort time they grew into Fraternitie 
under- 
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underneath him, to whom he gave rules to live 
by; td the imitation of that, which Saint Baſil did 
in the Eaſt Church:to which his Diſciples ſubmit- 
ted them ſelves with all alacritic, leading a life 7 
farre different from the common ſort of men, deny- 
ing unto themſelves all thoſe ordinary delights 
that other men doe commonly take, out of meat, 
drinke, apparell, marriage, Temporall preferment, 
and ſuch other things which worldly and carnall 
men ſeeke for very greedily, humbling themſelves 
onely to God, and the rule of their Maſter. Which 
thing bred ſuch an admiration of him, and of his 
Schollers, that not only many other Ordes ſprang 
out from them within few yeares; as the Premon- 
ſtratenſes, Cluniacenſes, Templar ians, Hoſp rallers, 
| Cyſtertians, and the order of Saint Jobn of Jeruſa- 

lem but even Popes, Princes, & people were whol- 
ly carried away with the wonderment of them, 
inſomuch as every of them did as it were ſtrive, 
who might ſhew themſelves moſt kinde unto them; 
wherupon Princes built them houſes, every one in 
his Kingdome, as Clito Ethelbald King of Mercia, 
built the Monaſterie of Crowland here in Legions 
of blacke Mon kes, under the rule of the ſai 

Benedict, in the yeare 716. Popes and Princes 

granted them e e ſo farre as it concerned 

either oſ their particulars: the Clergie, Nobilitie 
and People, conferr d goods and lands upon them, 
every one according to his abilicic, 
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Anu Eccleſuofticall Low, 


That the admiration which theſe Religious Men did 
breed of themſelues in the head of Princes and 
Popes, did procure appropriations of Parſonages, 
and Immunities from Tythes, And that over- 

conceit which men had of Prayer above Preaching 

in the Church, was an adjuvant cauſe thereunto. 


IN this zealous bounty of every degree towards 
theſe new ſorts of men,there are two undigeſted 
Priviledges granted them, both of them fo hurtfull 
and injurious to the Church of God, as never any 
was the like. The one was the . Annexation or 
Appropriation of preſentative Benefices to theſe 
Religious Hoaſes: The other, the freeing of ſuch 
Lands or Hereditaments, as they held in ſundry 
Pariſhes from the payment of Tythes to the Par- 
ſons and Vicars thereof; to both of zrhich the 
School - mens Divinity gave great advantage, as 
(hall be ſhewed hereafter, 
Either of theſe had their begining of one roote, 
thatis to ſay, of this falſe ground, that Preaching, 
which is the moſt true, and moſt natural) ſoode of L 
the Soule, in a Congregation that is come to the 244. 
profetſion of Religion already, and knowes but fe. "archi. 
ay he Articles of the Chriftian Faith, the diaconi, & 
Lords Prayer, the Ten Commandements, cp. Kno- 
and other Principles and Rudiments of Chriſtian ¼] Sa- 
Religion, is nothing ſo neceſſary for the Salvation pry 
of a mans Soule,as Prayer is: Beſides, that Preach- Archipreſ- 
| TY | ing byteri. 
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ing oftentimes gives more cauſe of Schiſme, and 
diſpute in Religion, then it doth of profiting and 
edifying rhe Soule: and therefore it was not per. 
mitted by the Provinciall Couſtitutions of this 
Realme, that Parſons or Vicars of Churches 
ſhould expound or preach any other matter 
or doctrine, then the Lords prayer, the Fen 
Commandcments, the two Precepts of the 
Goſpel, that is, the love of God , and the 
love ofa mans Neighbour, the fixe workes of 
Mercy, the ſeven principall Vertues, the ſeven Sa 
craments, ( for ſo many then the Romiſn Church 
held) the (even deadly Sinnes, with their progeny; 
and this to be done vulgarly and plainely, 4bſque 
cujuſtibet ſubtilitatis textura famaſtice, ( for ſo 
they call learned and orderly Preaching;) whereas 
notwithſtanding Prayer is evermore profitable, 
every where neceſſary, and never dangerous: 
Furthermore, Preaching onely profiteth rhoſe that 
be preſent} and doe heare it, and attend upon ĩt 
but Prayer is availcable even to thoſe that be farre 
diftant,yca though they be in the remoteſt place of 
the world. By which, and other like arguments, 
they tranſlated away that maintenance that was 
provided for the home Paflors, (who by Gods 
owne inſtirution,were to watch over their Soules) 
to forreine & ſtrange Guides, who never commu- 
nicated to their neceſsitic in any heavenly com- 
fort, but onely tooke the milke of the flock, and 
fed themſclves withall. But by this pretence of 
theirs, ought not Preaching to have beene diſ- 


graced; for albeit Prayer bee a neceſſutie peece of 
Gods 
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Gods ſervice; and fo neceſtary that the Soule of 
wan is, as it were, dead without it, yet is it 


8 


Bod hath ordained to bee the onely meanes to it will 
"come to Salvation by: For Faith comes by hear- —— 
Ag and hearing by the word of Godzand without ie 4 rare 
Faith it is impoſfible to be ſaved: for Faith is a judge- 
Fit that purifies the heart, and makes a mans pray» ment; for 
ers acceptable to God; and, therefore neither of it cannot 
them ought ſo to take place, as that the one — | 
Should ſhoulder out the other, but they ought ſo unsehf. 
Eee hand in hand together, as that one ſhould — prey) 
iclpe, aſsiſt, and countenanice the other. er aid 
Sa 05 dec, 
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e by the compariſon. There may, be always need of Preaching, 
but then moſt of all, when the Angitory is unchriſtian. This reaſon 
revai led for all places in the firſt times, but in theſe laſt only for 
ſome, according to which it were unprofitable to goe about to con- 
vert the Indies no otherwiſe then by our Prayers. —— in thoſe' 
Primitive times, which had moſt cauſe to call for Preaching, we ſhall 
find that this duty was of rarer exerciſe , and leſſe ſolemnity then 
that of Prayer, as it may abundantly be diſcovered out of the Litur- 
gies of both the Churches. And it is obſervable, that where preach- 
ing hath-been of che greateſt account, it hath been ſo much beholden 
td Prayer, that it was not only begun and ended, bur alſo diſcontinu- 
ed by devotion : For we ſhall find the Reyerend Fathers Chryſo- 
flome and Baſil of Seleucia at prayers in the middle of 4 Sermon: See 
the one in his 39. Ora. the other in his 3. Hm. IIsel Au raf, 
&c, Moſes the Sonne of Maimon, that. profound Doctor of. the Jewer, 
iuſtituting a compariſon betwixt their Sacrifices, and the more ſub- 
ſtanciall Servioes-required, in ſtead of all other, nameth that of Prayer 
and Invocation, and of theſe he, Hith., that they are — Lec. © 
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bern on ra IM nearer to (Gods) firſt in- 
tention, and that our way — is by them: and afrtrwards he 


laich 


8 K. 7 


bot + eqvall to the dignitie of Preaching, which + Bur hes | 
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Fuck cher theſe are veceſlary, —-JOW 2. 292. 00pÞ0 vn ve, 
4 1 555 2 All rimes, in all Og for every man.. See his Pon 
8 Vevocb, fiele. 3. C, 2. 5. Hy, And holy Astioch in his 106 Hm. 
Which is ew. #grdxis, ſaith of Prayer (ri) d mwy. © 
Are, n N Airs, that it is of a more ſublime condition 
. — any other vertue. And how our Lord himſelſe ſtood affected to 
this, we may acknowledge by chat, where he calleth the Church, his 
Houſe of Prayer, not Preaching , which took ſo well in the elder 
times, that all their Temples were known by the name of EvxTiew, 
ratories- Nay the Preacher himſelfe, Prov. 15. is ſo confident of a 
Juſt mans Prayer, that he dares ſay, that God will even be obedient 
to it (for ſo i unte or d rant is rendred by the Interpreter of the 
ſorenamed Antiochws,) However. le may ſeem to be ſo, for when all 
the Preaching of Lot could prevaile no ocherwile, then to bring vexa - 
tion to his righteons Soule, the Prayers of Abraham might have ſaved | + 
Sodom „ if among ſo many choulind „ there had been but ten juſt 


men. 12 vr? , 2 
All this while we would not dettuct any thing from Preaching, but 
ering our ſelves to live under a Stare ſo maturely compoſed, 


d ſo ly adviſed and ſetled in the Faith, ic will be expected, 
we. 1 Ae opinion of Preaching, as char 


— ing thereof, may no Way tend to the diſcredit or diſad- 
vancage of moſt neceſſary Prayer. 

was „ „ EE T. 4 $f 
" Whether Appripriations came firſt from Princes or 


Triops it is queſtionible. 


nn dne | 
B Ut how thele, annexations of Benefices firſt 
D came into the Church, whether by the 
Pritices authoritie, or the Popes licence, it is very 
diſpatable, and there ate reaſons on both fides for 


to lhew the ſame, © 
For 


Ki e „ 
For whereas there are reported by Ingulphbas Ho 
© Abbot of De before endend 2 ave 

4 bee eight. Churches, beſide the Patronage of 

ſome other, annexed and appropriated to the ſaid 
Abbey, by : ſundry Saxon Kings, it doth not ap- 
2 e, by .onght I can finde, whether they were 

by the ſoveraign authoritie of the Kings 


Led 
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alone, to the imitation of that, that was done by 
Martellus , who made all Chriſtian Kings to ſinne 
in this point, or that it wan dotic by any other Ec< 
Fefiaſticall auchoritic, for. that there is — 
extant for the allawance thereof, fave the ſever 
"Charters of thoſe ancient Kings only: & that! 
ſhould bee. the rather induced to believe that it 
u done by thoſe Kings authoritie only, I am 
, | 8 ‚ 
„ o perſuaded, for that I finde William the 4 
r | Conqueror. immediatly upon the great victory 
- | thatbce got over this Kingdome, to have appro- 
lated three. Pariſh Churches tothe Abbey of 
Battaile, which hee built in memory of his Con- 
" | - Queſt And whereas William his ſonne had de- 
populated and overthrowne ſundry Churchies in 
the new Forreſt, Henry his brother by his Letters 
— gave the Tythe thereof to the Cathedral 
ech of Sarum,% annexed thereto twenty other 
burches in one-day; if the copit of that record - 
hat I have ſeene, as concerning theſe, appropriati- 
98, be true, voa the matter was gone ſo farre in 
thole daics, that even. Noble perſons and other Aund i. 
menner men, would command Corodics and Ed, 3. c. 
ponſtons to cheie Chaplaines, & other ſeryatits, out 10. 
Churches, and this £m Bt hs 
1:03 2 2 5 umn "Na? 
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to him that ſhould ſerve the Cure there: ſomg 


1 By occa- Anles 
fion of that: Ft 
mo es « Curate chers & o 


hath ch he 


concerning ths, Parrons penfion from the Biſhop, 'Chup: 3. Sc. 1 * 


. ofthe c | 


. une as cher ans made Suu 
7 contrary fie that] ſhould rake it tobe” 
e of r am moved tliereto, for that? 
1 Pops orders bf Religious men 
1 by one Pope dt other; & as they 
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for them, & that moſt eſpecially this way, & that 
.chiefly after the Laws of Amortiſation were devi. 
* ſed; & put in ure by Princes: & thereupon it is that 
Fer find ſundry forts of annexation made by Po oy | 
ſer them, euery one in their Dioceſſe: 
2 were made ſo far as concerned the Patron- 
N 5 had the Monks therein preſen- 
tation —* ſome other were made pleno jure, it | 
then wight the Monkes both iriffirote & deſtitute, . 
therein without the Biſhop, and tiirneall rhe profit 
thereof to thar own uſe reſerving onely a portion 
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other Churches did they grant ſimply to them 
without any addition of full right, or other wiſe: 
& then if the (horch were of their oun foundatis 
on, they might chuſe, the Incumbent being once 
_ 1 1 would pit any ' other thi : 
unles perha ps the ſame Church had people — 
nto it, ** then muſt wr neceſſity 
f this ſort were their 
& Prioriet, & thoſe which at this day we 
Baade but if it were of another mant 
undation, then” was it orherwile. To this alſo f 
| 6, thart ic Pope every where in his Decrerals 
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his' 3. Part. It ſhall be here enquired,-what Right and Title the 
Dioceſan had ro à n Church, or Monaſterie, and how it ftood in 

eompariſon of the Patronz and becauſe this Right ſeemeth originally to 
cover ir ſelſe in the Founding, Etecting, and Endowment of a 
-# Ghnich or Monaſteries (by all br cither of which the Law faith a 


Fatror be made, rhe Biſhops conſent alwaies preſuppoled, as 
n berea erſhall appeare)chereſorein the firſt place it muſt be confidar- 
do farre ſorth the Biſhop was concet ned in theſe, chat ir may the 


der r be underſtond, how truly hee was qualified to the Righr of 
oj} Frefenrarion. For rat which concernes Foundation and Erection. All 
Ar the Patron had - free to himſelf in the firſt place, was but his 
Thought, he might think where he would deſigne the Ground, or 
now he might Build the Church and if he entertained his owne Mo - 
hee might make ir his purpoſe, But this was nothing without Ex- 
F <cativo;and to this the Dioceſan wa to hee required. a rhe moſt prin- 
ee aud moſt eſfectuall Agent; chereſore it is ſaid in the 4. Canon of 
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Conncett of Then, thut no man fhall erect iarasdνſ 3 aw - 
a ue ven dul  Ths Ailtes imoxire, a Monaſterie 
&. &# Church without the Biſſiaps conſent. And Lambertige faith, that 
cs wat fo neceſſarie, that ifa Ghurch were ſer up in the Patrons 

ond withonr his conſent, the Patron cu not pull it downe with - 
deut che Biſhops eonſent; yet if the Parrea hailt, a Church upon his 
gene ground without the Biſhops conſent. the Biſhop might pull it 
ne without the Parrons conſen, and ꝓet in this cafe the Patron 
might not doe ite without cherRiſhopy — Bur to fee farther. 
For rhe Greeke:Chorch their Eychologue Gith, A Swwator ite 
r dry reed as ral wecay irdfas Sx6 00 &AE- 
Nc, æc. ThactheMarerials being,pravided for the foundation of the 
reh that ſhafl be :erefed,; the Biſhop. commerh rhirher in perſon, 
| (ke? and having put on his, Formali ties, rhe  EmTeaxiianee and 
e Quogberey, he ſaich certaine Prayers. Evacyurls A Ones, c. la- 
bah reid, c. This done O e * von lus, 
AG: , N ear N 1 AmTPAvtiuaey ͤ N A la #5 J %. 
IDN, Ae eee ans, 2 nen eue J, H & eee 
be Ain th Biſhoꝑ ſumeih the. Ground wor ke with his incenſe 
cifes| ur wiſe i hom tie Singing men ſay the Aurea kinde of 
Colle } for che Scha do hole name te Charch.. isdedicared, add 
ſont other Ser don ih Center ſhall appoint. That which lor. 
" Aen. 4 de. Dorey tot 1 "I — Ly eh 4 
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E ech the Eachologue. concerning, the Cornerſtone; whic 
5 Biſhop croſſeth, and layeth ſor the Foundation, hath becne f a 
E r Empcrours Novell to th purpoſe. 1 
, here we fpeak of the BiHabite, wee have ſaſely retained the — 
1 of the Luthologue, B=Mles iner Ajuoghetoy, or that we finde the 1 2 
cConfuſedly and uncerrainly rendred. The latter may import Aumerale, i 
the ſormer ſeemerh literally to he a+ much as C 9 male 
3 angry with lunins for tranſlaring it ſo, ¶ in his Notes upon afi 
3 ment of Corypalt Aa de C mib fetms effet a ift ſaith the Jeſuj 1 
* Maſter Toimg had beene talking of: Dogges. But ſee whar-Gretſer — * 
; ſelf — to the word Eoflpgiais de nee his Comment 1 
. . apon' Collin. cap. 16. d 1 
Tꝰ0o returne to our Dioceſan.;: The right endtitle to Cinch an 
that which belongeth thereuntaʒ is. more; peculiariy acknowledged 
by the Sr , or ſerring- up of the Cr roſſes, che 
5 WII in this manner : 9 ** au! 
13 „ 1 & YImerau RED LA 1E 
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Li Tivds JE gone 
= 710 1 5 i Ne Ahe „ ord ip, be ee 992 
: U Ee Rc. Eur bol pum: i. Word being broughe-to thei; 
Par 11 Lect oie OAH thab it is to be bile, Lerters ate dia 
rette either to the Exarch, or t6Thme of the Biſhops to requeſt that 
the Church may be founded cbuſcersted, anddentithed. to tha. Parris { 
5 age Tran. 2 then command ememt is: gn thut a..crafle of, 
5 be pr 1 * upon hell the Parriarches Sroreturies muſt der: 
i one ſide Ne Pitftarcby True, conſecrated.” 
2 An | droge pan the a Saint, in ſucbch Citfepteſanedby God, in, ſuch A} 


2 e of proper will, by ſuch and ſuch the moft holy and Gecumenicall 
5 Patriarch. 
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_trierch. Ou the other fide, During the Reigne of ſuch and ſuch or 
oft religious Princes in ſuch a Moneth, . a yeare, Then the cru- 
ie muſt be ſent to the place where the Church is to be erected. 
chere [ che Biſhop] by whom it is conveighed faith the forena- 
© med Service, which is uſed at the founding of a Church ; and when 
i F he maketh che Conſecration, the Croſſe muſt be ſer up behinde the 
* oly Altar, there being prepared for it ſome jlofty ſtructure, fitted 
n a concavity ( to receive it) either of Stone, Iron, or Braſſe, as 
nau be ſeen in the great Church. By the great Church, underſtand. 
of S. Sophia in Conftantinople. Thus the Enchologue , for the 
> Greeke Church. The like to this ( for as much as concerneth the 
F bbſtance) is obſerved in the Latine, but the Ceremonies there are 
ore redious and elaborate. The Reader that hath ſo much time aud 
—F patience, ſhall find this true in their Pontificall. 
By the ſetting up of the Z7w νιν,ĩ u, the right of the new Church 
"was conveyed to the Patriarch, or Biſhop as by an eſpecial] title: ſo 
now, for the. moſt part, things were altogether diſpoſed by, but 
-noching at all without the Biſhops juriſdiction. And wee alwayes adde, 
dee Biſhop, for though the Patriarch be eſpecially named in the 
*Enchologue,t& ir be alſo a controverfic between them concerning this 
tle, as it is taught py Betſomen upon the 31. of the Apoſtles Canons, - 
that the Biſhop,if not onely, yer alſo had this right, it is evident by 
| Emperours Noyell, And concerniug che conveyance of this Right 
the STavwgrTiyror, ſee what is ſet downe by the Patriarch of 
"Conſtantinople in rhe caſe of Ibn Biſhop of Lepanto; and for this ſee the 
" Ins Graco - Romanum. Tom, 1 Lib. 3. Sent. Synod. 1,5. 233. 233. Ge. 
Edit. Francofurt. Ann. 1596. See allo that of Manuel, de jur. Patronat. 
1-242. And that the Patriarch or Biſhop ſhould challeng this juriſdi- 
Hon over the new, Church it ſcemerh moſt reaſonable, For har did 
the Lay Patron do more then a man of Iſrael, who brought a Lambe 
tothe doore of the Tabernacle, bur the Prieſt made it an Offering and 
an Attonement? The Patron indeed perhaps might chuſe the place. but 
till the Prelate came and ſanctified the ground, ir might as well be 4 
Denne of Theeves as 4 hmſe of Prayer, The Patron might bring the 
ſtones, the Biſhop laid the foundation; or if the workeman pur the 
materials rogerher, & made up a, houſe, the B made that a Church; 
tillthen,nothing was bur the breathles body of a Temple, the ſoule be- 
ug yer to come from a diviner influence of the Dioce ſan Therfore it 
was, that the priviledge of a new Church followed not the building 
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” + diſpoſe of them as in the ſight of God. So the 40. Canon Tegriles 
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of the prixiledges of Churches. 


bet the conſeeratjon of it, gn che Condition is worthily obſerved by. 
e deygur & learned 7 More in his Lawes C. 8. which is: 


may take him away for the ſpace of aſeven Night. x1 


granteth to the Church: but the Law had this cautio ö 
rex xa æghyylcne cynican de Birceop gehalgove d 
15 This) freedome we give to every (uch) Church 
as ſhall be hallowed by tlie Biſhop.” | nm 
Wee have ſeene upon what juſt and valuable confiderations the 

ioceſan might challenge, a Right and Title to the "New Church by 

| N and etęction. In the ptrſoirc-hereof wee hope to iet dow | 
man 


* 


ſt ir FC e to gue the ule and exerciſe thereof, in the 1 


. Endowment ghd filling of a Church or Monaſteric. Therefore if we 
looke backwards wee ſhall finde it a Cuſtome well nigh from all Ai 
© _ tiquirie, that the goods and revenues of Churches heye beene alwaye 
14 vledged to belong of Right to the Biſhops diſpoſing. Some aus. 
= icie for this may be had our of thoſe Canons which are called th 
Apoſtles; Canon 37. Hr * nxhynegtdy Trp yudmey 5 RA. 
cr la corre Y Hotel ail s O81 1 
Let the B. have in his power all'the goods of the Church, and let h 
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cc. Where alſo the reaſon is gi ten n ms ine Y drfpd may” 
. . ay Not n om of N n, 
NAA For if the pretious ſoules of men are committed t 
his care, how much more ought hc to bee incrafted with the Church? 
tevenues. For the authority of choſe Canons, iz may now be thought 
dio late; and to little purpoſe to ſpeake: and yet I have alwaies mar- 
; led ho that ſhould be, that durſt be ſo bold, as to faſten ſo many 
S forged e upon the Apoſtſes; and much more, that whoſoever: 
be were, fice could be ſo fartunare in his fraud, às nor to be diſcovered 
facher in the next Age, than in thoſe later times, Which ſaw the 
former ata diſtance, & nay be thought to know hut a lictle'of that 
which Was then done. True it is, that ſome of theſe" 7 
* 6 . 4 a : | F 4 - 4 & „ -e | 


Eng faith, that if a man purſued by his enemy flye to che 
Temple 5 hine feopan dihrum nan man ud ne veo. na 5 


e pon bungne libban mæ de, Kc, if he be able to live dor 
hunger Nc. Other and great immunities the King bay 
n P 47 
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pretend to have beene brought forth: and yet of others 
und to thinke more ſoberly. To ſay no more, we will onely ſer 
wne char of the Atabicke Paraphraſt, who at the end of his trau. 
ion of cheſe Canons, in ſtead of that which the Greck faith [ Tas 
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ei urbrer Mar fo Univ way” i 


hops ] faith thus, NN B NYTIPR Nee D nt 
n "3 de tha is, O yee Familie 1 the faichfull attend: 
DN N 328 WIPIR I FO unto our words 
gecepts, for that they come from the holy Spirit of the living Lord 
dur Care, But however it be reſolved againſt theſe Canons, * 
hich we have ſaid is alſo ſet dow ne by: the Synod at : Antierh. Can. 
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nacli de wdyrras Th 3%) nnd Memdioda, that 
Adminiſtration of thoſe chings which apperraine ro the Church, 
FSelongeth ro Ecclefiaſticall men. Reade alſo to the ſame purpoſe the 7. 
. Canons of the Councell held ar Gangra, EI Tis zgpropedias da- 
Meta ings Kc. And EI rie u © Aappdver xx pepociar, Kc. 
"where a Curſe is paſt upon all thoſe that preſume to give or receive 
the Church fruits, otherwiſe than by the Biſhops diſpeniation, or 


- 


Siſhop of Rome in the ſecond Centurie, faith, Laicis quamuis 
Feli ioſi ſint nulla tamen de Eccleſiaſtic it Facult at ibus 7 „(ſo 
ee teade, rather than Reſpondendi) leg itur ung uam tributa faculta 
that it cannot appeare, that ever any power was granted to Lay nen, 
though Religious , to diſpoſe of Ecclefiaſticall goodt. Itzis the 
Riſhops odſervation in his ſecond Epiſtle, and long after him it was 
> in the Counccll at Lateran, under Innocent the 3. Chap. 44. 

the yeare 589. is was ſer downe in the Toletan Conucell, Can, 9. 
that Churches cum ſuis Rebus ſhould ad Epiſcopos. pertineres And Cyril 
of Alexandria in his Epiſtle to Domnwe, ſaith, that the Dioteſan for» 


Neu iht , that he may confidently and ſecurely be in 


power over the goods which were conferred upon the Churchy it 
temerh to be a Reafon why hee was ſomtimes preſent at the laſt will 
and Teſtament of Beneſactors in this kinde; for this appeareth by the 
Vill which Bertricłę made, a Kentiſh Gentleman of Mephamy related 


by 
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. d Erler, theſe. 4 
Smps we have delivered unro you concerning the Canons, Oe 


4. K 25- where Nore( ſaith Balſamon upon the 25. Canon”) d t 


"theirs who by che Biſhop ſhall be appointed thereuuto. And Steven: 


"the time being, may Jepgw7oflat that is ( ſaith Balſamon) dr x80 
truſted with the Church Revenues. And hecauſe the Biſhop had this | 
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Lan bart out ofthe Antiquities of that place And pa dyn hy6q Fi 
on Sapervune indo %xm _— do polcner deo 
And J lamp zo pealcanham apde by phpapa bre in- 
vo 8. Anopce pon flppic faple, hie hlapops and hir $# 
5 an, pa heona cpide pær; And I give ( ſaith the Teſtator). I} 
© BO, hides at Streiton to the Minſter at Walkenftede, And the Landa BY 
Haben after Bythwares dayes to S. Andrewes for A Elfrics Soule, | 
their Lord and his Elders, ſo their will was, &c- And this is ſaid to be 1 
$ on Feyidnerre Sad Fife pepe hlæpbian 5 Ovan | 
pcebirceoper, &c, and Ælſpfier Ppeof ver on Cho ene; 
I. Wine ſſe Eaugine the Lady, & Ode the Archbiſhop, c. and A EIe 
the Prieſt of Croyden. | 
From this Right which the Dioceſan had in the diſpenſation of 
= Ecclefiaſticall goods, it proceedeth that he was alſo eſpecially con- 
= cerned in the Endowment ofa Church or Monaſterie. For a Monaſte. 
= rice, the 17 Can. of the . Synod ſaith thus, O Cxxrunr © ie 9 
parker e d 14 Tg de, ix, Ace meg N H. 
ene. Ius. Grac. Rom. in Epit. S. Can. TAU. C. a. worey. Or. 
But (ce for the Canon as Balſamon and Tonaras have it, and what they 
ye ge it a Monaſterie. or otherwiſe a Church, or Oratotie, Balſamon © | fin 
3 drazacdin? 5 Meat uA mpemzay div x7) nue | ok 
render And. The Founder ſhall be forced to bring a com- 
3 according as the Dioceſan ſhall approve. And how much the IE 
2 was conſidered in this matter, it appeareth by the 32. Canon | wee 
- ofthe 4. Councell at Toledo, held under Honorius in the yrare 633. £1 
Noverint tamen conditores Baſilicarum in rebus quos iiſdem Eccleſiu con- 
ferunt, nallam ſe poteſtatem habere, ſed juxta Canonum inftituta ſet 
Kcclefiam'ita ty dotem tu ad ordinationem Epiſcopi pertinere. Where. 
it is ſaid; chat the Founder muſt know that he ſhall have nothing to! 


4 neitheriwich the Chorch;tior that which he beſtoweth upon it. 
8 —— (hat belongro the Biſhops diſpenſation. And chis is alſo c 
by Gratian in the Decree 10. J. 1. tap. Noverint. e 


In the Brataran Councell, held in the years 672. Can. 5. it is ſet 
 - downeytharthe Biſhop may refuſe to conſecrare any Church till ha 
de male 'forc 'of a convenable Dotation. Meminerit ( ſaith the Cano 
to the Biſhop) ut non prins dedicet Ecclefiam ni ſi antes dotem Bafilice © 
(& obſequinm"ipſins per donationem Chartulz” confirmatum accipiat, nan 

75 | now 
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vir off ita temerita Ce. And before this as much was ſaid in the 
Poletan Councell of the yeare 382. Can. 19. which alſo was.re+ 
tted'in 888. in a Councell holder at Mentz C. 4. Multi contra 
F 10 m conſtituta q ſic Eceleſigs quas adificaverunt poftulant con 
n xt dotem quam eidem Eccleſia contulerunt cenſeant ad Epiſcopi or 


. m non pertinere. Quod ſactum & in præteritum diſplicet, & in 
inn probibetur: ſed & omnia ſecundum conftitutionem' ant iquam ad 
edi ordinationem & poteſtatem pertineant. And in the Councell ar 
> #1; of the yeare 638. Can 14. whereas the complaiut was, N 
Neria per villas jam longo tempore conſtrucla, & facultates ibidem 
han if quorum villa ſant Epiſcopis eantradicant: The ſatiaſaction 
me covenit emendari ita ut duntaxat in poteflate ſunt Epiſeopi. Alſo 
einon Nullus Abba cc of che Councell at Weſtminfter related 
e in the matter of Pariſhes is much to this purpoſe. There we 
out of a MS. Bibioth. Bod. which is a continuation of Marianus 
Wee finde it alſo in the Continuation ro Flerent. Migorn. by 
on whereof, looking better into our Manuſcript Marian, wee 
chat ir agreeth, for the moſt part with this Florence of Worceſter, 
arfarther to argue this diſpenſative Power in the Dioceſan, he that is 
fling to obſerve, may finde ſeverall paſſages both of late and elder 
among the Records of Sarum,a "ght whereof I had by rhe great 
1 our ofmy worthy friend, M. Edward Thorneburgh, one of the 
| Canons Refident of that Church. _— 
We. . haye ſeene how farre the Dioceſan was concern'd in the 
on & Endowment ofa Church, or Monaſterie, it remgineth, that 
naw. conſider him, in that Which appertaineth to the Filling, 
Fora Monaſtcrie, certaine it is that none could be admitted, but by 
Biſhops. authoritic, This was determiged in ſeveral Synods, we 
mely the forengmed Councell held at Nice, becauſe there alſo 
hereaſon.of this is ſet go wne, let the Reader fee the 14. Canon in the 
« Tranſlation, ſer forth by Turrianz for thoſe that are not ſoTarisfi- 
ſhall ſhortly provide the Arabick Text, if we be not othetwiſe 
wed by thoſe that are better able, gr forced to forbeare for want 
haraQters, As the Biſhop was to belobk' t aſter, by thoſe that would 
into a Religious Houſe, ſo alſo by thoſe that would goe our, So ir 
ah by the Law of Alfred. Gip hpa Nunnan op myn- 
ud alade bucan-.cymngep leape oþþe Bixceoper; 
hund vpendigycil: If any lead a Nunne out of aMona- 
Fes ty. ſteric 
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la the filling of Appropriations, which were made over to the] a 5 
lions Houſes, the Law Laith chat the Biſhop had this power: Thar e 
: could binde the Proprietaries to {ct out for. the Vicar Incumbent, ſucks 
- _ aConvenable Portion of che Incomes, as the Biſhop in his judgemeng. 
mould be — to allot. See Alexand. 3 to the * Biſhep of Worcefters: 
Die Prab. & dig. C. De Monac h. 49 
Au there be, that are well enough perſwaded that the B. even no 
ought in this Right to be acknowledged, and the ground i 
that it may be likely to ſtand without injurie, to the Statute 
Diſſolution For it ſeemeth hy the 29. of H. S. c 28, that theſe 
are to be holden in as large and ample mannner, as the Proprictaries 
did then hold them, or ought. xo have done. And an other Glauſe 
the (ame Statute, Sabeth to ebery Perſon and Perſons, a 
politique, &c. other than Abbots, -8c, all ſuch-right: 
intereſt, &c. as they oz any of them hath, ought 
| might have had, & c. But the conſideration of this, I reſtore to ia ö 
rom whom I had ir- The late learned Civilian in the Poore Vicars Pleg F 
where the Reader who defireth more 'ofir, may be further ſatis 
aw farre ſorth the Patron was to d 
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cours minde is, it muſt be conſidered out oſ Panormiven, what {4 
ES meaning and originall of che Parrous Right, which by che Canon'is 
he. : Tus Patronatus, and by the 55 Advouton. The 
£2 +I » TT IT 20 3 
e our- of the Law faith, that this is Tas honorificur, 'ontroſum 
ent 3 þ alicui eompetens in Ecclefia, pro eo quod Dioceſan; conſt 1am 
ui, conflruxit. vel dotavit, ipſe, vel is d quo canſam babuit; Ain 


bric, He therefore that founded a Church. ( that is, fumum Zedit, 

upon it 16,9. 7, c. Monafterium. Or laſtly, he that endowed 

church built. C. Pie Mentis ibid. was thenceſorth qualified with 

Right of Patronage, But all this while itis eſpocially to be noted, 

1 | this was done Conſenſu Diæceſan, which ſcemeth' to have 

ty [© requiſite by that of Clement. C. Vobis. De Iur. Patron. $i quis 'Ec« 

un cum afſenſu Diæceſani conftruxit,ex Jus Patronatus arquirit, that 

Tex eo ſhould be refer'd to aſſenſu,nothing'maks a Patron hut the wil 

rr Dioceſan. And it is to bee underſtood, that when'a mn diſ. 

2%: © cetn of his remporall eſtate towards the Founding, EreQing,' or 

=" | Kdowing of a Church, whatſoever ſhall be ſo conferred;after con 

don, is actinally delivered up, and made over to God himſelfe: 

e eſore ic muſt neds bee,thar fro henceforth theſe things cannot 

: | Moperly belong either to the Biſhop or the Patron: for the Empergur 

"© Wh, Qed Divini juris eft, id nullim oft in bonit. Inſtit. de Rerum 

nes Wallis, Only the diſpenſarion of thoſe things muſt be 

Teerr'd to Men: And to that purpoſe, who of all men could be more 

ben the Biſhop ? It ſcemerh therefore, that the righrof Freſenta- 

| flow « y be originally inthe Dioceſan, and wee ſhall finde it hath 

e (o, by a cerraine paſlage, recorded in the life of Biſhop VIrich, 

ere the Author fairh, That when any would build a Church in his 

'} Terticorie; the wa freely conſented both to the Krection und Con- 
ation: Si confeftim 
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1 * m ille conſecrate- Eccleſia legitimam dotem in 
218 & mancipiis th manum ejus celſitudinis dare non tifferrer, Oc. 
hich is anſweräble to what was -before ſaid concerning the 
wrie of a Church. It follower in the Author. Con ſerrati- 

= Wee perafli doteque contradita comprobato illic Fratbytero 
Wi Bris 'Procurationem' 'commendavit," & Eccleſie  \ Adwycatis-: 
beiter legitims beæredi panno impaſito .commeiidevits.' thut 

& Conſecration being ended 7 and the Endowmene: delive- 
Re vp, the care of the Altar was committed to the Prieſt al- 


Wen- "wr 


a piece of ground ) De Tur. Pat, C. Nodiv. Heallo' that built's s 
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now. .cime to conſider how farre forth the Biſhop dep 
is, Right to the Lay Patron, and for what cauſes. Wed 
hat, che Bifhops Right was not to the things themſelves, w 
once. appropriated to God, could be only his, but to the 
ol chem, according to which ic was neceſſarie, that 
\ ſhould diſpoſe of the preſentation, and fill the places with 
thenrs, as might enjoy them in Gods Right, and execute ther 
pn anſwerably to the Founders good purpoſe, This Aﬀ of the 
being ( a5 by them it was sccounted) more a matter of Care 
tien Power, was uſually underſtood by the moderate expreſvjols 
Nominare,  Preſeutare, or Commendare, ſtill aying the Right to U 
hemlelves only ſuch a conſcientious diſpoſition theroſ, at mi 


D * Kerl, 255 n 


* 


nnd tot | 
4 —.— to his greater glorie; This power the Biſhops transferred o 
; - the Lay Parron, yer (0 at ſhould be neceſlarſe for the Parton de hive | + 
recourſe to the Biſhop, that hee might, qualiſie his Clerke for e 

ie by ordination, and that it ſhould be lawſull for che Bima to $- 


— he Patron of this Right according as hee ſhould be moved 
cauſes. as were found to be ofa conſiderable importance: 


ſemeth by the Law where the Patrons Right is ſaid to be ſuch 
power in gue ens Eccleſia buc uſque ſuſtinuit. De jur. Patron. C. Qua 
tam The reaſon that moyed the Dioceſan to let the Patron ſhare wi 
him in this prerogative, was for che Patrons encouragement, for (0 
maſt be conceived of this right, that it waz an honozable priviledge; x 
therforethe. Abbot in his definition did well to call it jus bonorificum, 
This reafon; in reſpe& of the Patron, tooke place; becauſe of the gre 
need which then was of thoſe, which were able, and would be wi 
ing to etect or endow a Church, for as much all laces at their þ 
ginhings were ever unfurniſhe, for we ſhall finde in ſome that they ha 
no Chatches ar all; but inſtead of a Church they were content to, 
prayeriunder.a Croſſe in the open field: & this is reported of our 
own Anceftors in rhe Peregrinacion of Wilibgld. Sic mos eſt Sev 
guntis ad in nonnullis nobtlium,bonoriumque bominum prediis, non Eccle* | 
Rum, ſed ate Crucis ſignam:Dominodicatum. cum magno honore amm || © 
in alta ere dm ad commuten diurnæ orationis ſedwitatem ſolent haber 
Hed æperie. Hieroſolym. Wikibald. Extat ad Caniſium, Tom. 4. Antiq. Led. 
part a pag. 485 Edit. Ingolft. 1603. In other places chaſe 
per 
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ee be Churches, but ſometimes they were no better then thaſe 
che ſpoken oſby Aſer B. of Sbireburne in the life of K. A, 
ches, of ſo poore and meane a ſtructure, that when the Candles 
b ere ſer before rhe Reliques they were oftentimes blowne out by che © 
In. ind which got in, not only per oftia Cecleſiarum, hut alſo per "4 
8 parietum r1mulas, as the Author there hath laid, infomnch that the 
eus Prince was put to the practiſe of his dexteritie, and by © 
don of this Lanternam ex lignis & bovinis cornibus pulcherimds © 
ere imperavit: by an apt compoſure of thin hornes in wood, hee 
ont us the myfteric of makiag a Lantherne. i 
Theſe exigencies were the cauſes, which mov'd the Biſhops to give 
W encouragement to the Patron, and admit him into the honorable 


"3 
1 
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| 
* 
1 loyment of Filling the Churches, but ſo as upon occaſion gi 
Sewight reſume this right to himſelfe, which upon the abuſe t , 
ech accordingly followed. 
4% hat the Laitie could never yet abide the Clergie, is noted in the 
m | ſor an old ſaying. De immunit. Eccl. C. Clericit. lib. 6 and Baſil 
| tt Emperour in the 8. Synod could ſay of the Lay people of his time?: 
eo mn/tos malitia in inſaniam accendit, O. ut quod pedes- im m.. 
e cogitantes legem ponere velint oculis: that malignitie had ſo ſer on 
re the madneſſe of ſome, that forgetting themſelves to be the ſeete 
they. would needs teach their eyes to ſee. But we are more happy; 
ed not make this our owne complaint, being no otherwiſe troubled, 
£ then with a very learned and moſt religious Laitic. But how the 
15 atrons hererofore behaved themſelves in the matter in hand; we 
;k | © ( Though I mention only the Lay, yet I excuſe not the Glergie 
4 trons otherwiſe then thus, that they were bur few; und nor fo 
Mely to wrong the Church in regard of their proper intereſt. 
The Patrons abuſed their libertie many wayes : if we conſult wien 
w ſererall Councels which have provided againſt this we ſhall find 
them ſomerimes preſenting illitetate and unworthy men, Ptiefts'of 
loweſt of the people: men that cn thinke ſo meanly ofthe + 
tery,as to make ſuir to come into the Prieſts office ſor a piece of 
L1, Sam. 2. This is noted in the Councell at Colen. An. 1536. 
re they are ſaid ro preſent their owne ſonnet, and kindred titres 
n deleZum aut diſcrimen ſcientie morum ac atatis. There alſo it is 
plained: chat there were ſome, qui ad mot it nomen tantum relingaunt: 
red the Incumbent only to a bare name, reſerving the 


wenye to themſelves, anſu quodam ſacrilego,as they are there cenſored 
N | by 
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Vn ve: Councell, and ſome were ſo exorbitant in this kinde that they, 
would preſent their young boys and children, as if by the ſame law of 
et lacure; they could beget Prieſts and men. Concil. Palent. Conſt. 14. 
Tubis is licte better then that of Aicha. the man of mount Eybrainʒ 
in ipſe ſtbi fecit ſacriſiculum. though this might he well endured that 
-  +theSonneſhovld make the Prieſt, when the Mother & the Founder 
bad gude the Gods. But this was done too, when chere was no Ki 
iu esel and eucry man did that which was right in his own eyes. y 
Deinen Muy MID 7 yd otherwiſe ſo a bominable an ad 
mid never have paſsed as the ſon of Gerſom hath obſerved upon the 


. Councell of Saltzburgh, under Martin the 5. telleth us of cers 
Es Patrons that uſed, to compound with che Incumbent forts 
pA of the. profits, and this in the Garman Councell under Con. 
\ Tadei ſtyled vnn cancroſum et fimoniacum. And ſee to this purpoſe 
- the Gouncel of Wormes in 886. & Vt Presbyteri. Others not cbntented 
wit part oſ che obventions made, the bargzin to have halfe: forin 
= thelccond Bracaran Councell. C.6. we finde ſome that built cheit 
2 z „ non pro devotione fidei, ſed pro queſts cupiditate : not for 
but filthy lacre; that they might ſhare alike with che Incum- 
| 4 of the Church. 
Sometimes it fell out, that the ſame Church had ſeverall Patrons, 
nul cheſe in the vacancie, for the moſt part, diſagreed about the Pres 
fenter, and this was a great inconvenience, for in the interim dur ing 
- .theirdiſcord the Biſhop was to take away the Raliques and ſealenp 
the Church. Some Patrons for their Preſentations expected to he 
3 — dg gifts and largeſſes and the like? and againſt this it was 
Provided in the Nanneren Councell. C. 16. And the Connctll ac 47 
” under Charles the great.expreſly forbidderh the Lay Patron, man: 
* — — Prebyt.propter commendationem Eccleſi x See alſo the Capitul, 1 
lit. 3. C 63. & 30 of the Councell of MHentz And it was the et 2 
= Saint ofthe Palentine Councell, that the Patrons Sons and hola | 
wette wont to exact great dinners of the Fa if they 4 
” "Feed wpon the lacumbenr , and cate out their preſentation. A 
" © aheſethings ( ſay the Fathers of that Synod )Relatione certa ye + 
weste credibly informed: Conſe. Pal. a. 1322 Conſtit. 14. We find 
\ char the Patron, ſomrimes for his own. profit in the vacancy, 
reſerve the Preſentation during his pleaſure. Therefore it was decreed; & = 
by the law of Laps, that all Parrons ſhould: preſent after a ne . 
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2 — 31 whereas it is: one of the greateſk puniſhments 

| nt a Church man can have to be de from his Miniſterie, . 

turned into a tay . many; But to gu. on, Some there. were among ahbe 

rons that had ſo litle conſcience, as to preſent their Clerke for his 

*mony: this is ſharpely reprehended i the Councell at Jus c. 15. An. 

5. where alſo it. is Gd ro joke vim eee tion ſpread 


fre and wide. Sam ſo wretchle to rob the 
reh, after the u er dec 130 der & Jer re M-mmobilibus, G 
dum immobillbas: ads it 17 them in the Councell as 
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$ er Whercis'ealled Jet harbor C. Nontwlli &e. And 
DE mend HO Cauncell at Aeaulx. that the 
re-fomerimes employed by thęit Parr r negot iat ione 
ion zurbi, hee be Al ui th and 


r offices oſ 
eb. e Pricſ}s indeed ate called Paſtours by tlie great Shep- 
"Marc of 15 but this muſt not be tfiftaken , for lien it is ſaid that 
x 2 muſt attend his flocke; the © Meaning is notthac he ſhould 
Pepe ſpeepe. Theſe aud many more were the Patrons enormities 
dich hee that liſteth fur thar do . (hajl 53. goner weary 
0 


of Indigg! 1 5 nl, ure xe ſeryed the laſt place 
ris, mo hore” was enough to debaſe the 


by ” 1 bens 294 400 eo the Church bur horrendume dicere, ſaith the 

Fee Chinieell . 45. quod in necem Prelatorum” prorumpere non 

OY OO hd 05 to teport it, that nothing would content the 

Ntrons Lie 'life and blobd ofthe Prelates, xc: 

Neon the ri of theſe inſufferable ex orbitances, the Biſhops, 

0. PRE 5 8 but the redreſſe was not made all at once; 

ce.as another,” to which varietie diligent heed 

9 ng rhe Conmcelles to this purpoſe; The moſt 
9 5 was * in the 3. Lateran Councell, where 

horitie and cunſent of the Biſhop is ſtrongly reinforced. Vos 


i, cum Laici ow pare niſi jus quod habent in altes transferre, 
Fer s virtbus carere decernimus, ( devi irritas eſſe, 
. in nE mon of che Printed Coppie? bur 15 MS. Bibl. 
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* 255 ! eahe ke ene This decree was 2 

and here at by hs Synod holden in the 

Ten . Where Gvery man 1s exp hy orbidden ex'tenore Concilii 

ae ps vel alia 9 bene ia Bae Epi ſcepali a 
ir de mann Laici acc ipere: . to the tenor o 
the-Latc#an Councel, to receive any Tythes or Eceleſiaſticall livings 


eee er by Lpiſcopall auehocitie. 
artogateth this richt unto bimlella, ws Prove ; 


"Pat fre of the Ap Mente Ks to grant theſe privil- | 
es to 81 e rs, to take and receive 
Bcnefices at Lay mens hands, by the mediation 7 

the Dioceſan, whole office it was to be 1 | 

betweene the Religious houſe and the lncum _ | 
for in inflifferceitrate ; hat neither of them ſhould 
a: preſſe too mach the dne upon the orher:an there : 
Dore in the be the uſuall rats that they ſer, 
done hetweene the beneficed man, and the Rey, 
ligious perſon was the one halfe of the Beneficez 
that it was not thought that che Pope 
' charge Church above'thiar rate; But 2 : 
_- covetoulneſſe of Monkes and.'Friers themſelver, 4 
and the cemiſneſſe of Biſhops whO¹ had the man . q 
in of «his balinefſe under the Apoſtolique See, 2 
Incumbents part tame totifo ſmall à portion, that! | 
ban the fifth, by Otbobon his Þegare heren an 
England, in the years of Salvation .J. was fi - 
make a Legantine, whereby he farbad | E 
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; all Kiſh-" 
| — ofthis Land to appropriate any more Chun, 
rches, to any Monaſterie, or other religious how 
ſes, but in caſes onely;where the perſons, of pla 
to whom they were appropriated ' were: op 
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Fg a5 that otherwiſe they were not / able to ſuſtaine 
x hemſclves; or that the cauſe were {0 Joſt, that it 


be taken rather to be a: worte of charitie, 


Ft . har any inſorcement againſt Law: and that beſide 
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ich this proviſo; as that if the new proprictaries . - 


thin fixe moneths next after, ſhould not (et out i 
— portion for the Minifter, of the fruits of 
the Benefice, themſelves ſhould aſſigne out a 


tofficience', thereout; according to the quantity 


: which conſtitution, becauſe it tooke not 


| the effect that was hoped,there were two Statutes - 


de, the one by Richard the ſecond;the other by 


4 is ſubceſſor Haury the fourth; both: for the con- 


ble indowment of the Vicar, there to doe 
ſervic, and inſorme the people and to keepe 
italitigamong them. 
Abeit moſt of theſe Ap ppropriations;were prin- 
wpally in. Monkes and 2 and me other 


—— $- perſons, yet were not Biſhops Sees. and 


call Churches altogether free from them, 
1 beſore ſhewed in the Cathedrall Church 
aliſbur ie. to whom H eur the feſt appropriated 


= Churches in one day: and the See 


Wincheſter, which: hath had” two benefices 


Wcietitly annexcd to the Biſhops table, the Parſo- 
' of 'Eaftmenne, and the Parſonage of Hamble- 


. Neither do doubt, but the like was douc-in 


* Bitiops Sces; and other Cathedrall Church- 


Git bad as — inftcu&ion to report of them, 


1 have Rad information to ſpeake of theſe. 
Anil fo farre as cohcering the firſt effe& of Pri- 
$; whereby ſundry fat Benefices' have been 
275 12 in juriouſly 


” bhorumac 
F Decim, 


Eod. in di- 
4 &a gloſ. 


ex par- 
te tus. — 
in verb. la- 


een, c 


furiouſly drawne from their owne Chunthes 
and u — to Monkeries and 
Frierics, & other ſecular, & religious places; which 
as I haveſaid, hathꝭ bin parily the act of Lay — 
E partly of Eeclefiafticall men. 


SECT. 5. 


Exemption per Tyrhes brought 1 in bj Pope Paſchal; | 
' favour towards all ſorts "of religious men, ons 
| boy they bave been en by Pope Adrian. 


Ne: w" Glow nd effet hereof: 2 
chat is, the exemption of theſe R 

from payment of Tythes which is 
a april edge of the Pope alone: for Mo Wo gh ancients! 
ly paid T ytties ofcheir land, before th | 
448 other 1; men did. But Paſcalis the 5 


i more favourable aſpett towards Monis 
and other R inen than any of his Predeceſ-⸗ 
fours before tiſhũ had done, did) order together 
wick the Condcell vf Afemti, Thar neither Monkes) | 
vor other R 6 perſong, or any other that 
Ryed in rcommon Hould pa N their owu 


hbours: Which prdceſſe of timi 
Pope Adrian recalled, ſo furre as it concerned the; 
reſt of the Religions perſbnt and limited it to the 
ertins Templers: and thoſe which 
were of the'order of d. Jobni in Jeruſalem, lea d 
onely to the reſt freedome from paying Tythes of: 

| hewly broken aber laboured wich their 


oune dl, and of their garden, and e 


wo So... a. 
1 


rr 


uad ent the thirds dayes, who although hee were 


9 i no other point of better mould than the reſt of 
Ft e Popes were; yet was he in this more pittifull 


pywards poore Incumbents. of Pariſh Churches, 
"than any of his predeceſſours had bin; who ſecing 
hereby the inconveniences of beggery and ignor- 
znce that grew upon ſundry of the Parochian 
Pricfts, by meanes of theſe Priviledges, ordered in 
he ſecond Lateran Councell, holden in the yeare 
grace 1120. that for ſuch lands as any of the (aid —— 
pure Priviledged orders, ſhould acquire, and get Je decims.. 
After the ſaid generall Councell, they ſhould pa 
Tythes, or compound for them as other men bid, 
E they laboured them with their owne 

s, or manured them at their owne charges 


wh confideration alſo moved Henery 4. King of 4, 2 Fx 


this Realme, to provide by Statute, firſt, that ſuch c. 4. 
of the order of Cyſtertians, aghad purchaſed Buls. 

be er 7 of Tythes ſhould be reduced into 

at ſtare, as they were before: Then, that no per- An.7.H. 4. 
fon Religious, or Secular, by colour of any Bulls, ca. 6. 
containing any priviledges, to be diſcharged of 
2 pertaining to any Pariſh Church, nor put in 
execution, or ſhould purchaſe the like in tim: to 
come.” Wherby it is very probable: that few of 
thoſe lands which are now challenged to be free of 31. Hen. 8. 
Tythes by the Statute of the 31. of Hen. 8. are 13. 
free of Tyrhes indeed: for that they are no othr . 
wiſe freed by that Statute, than that they were 
firſt freed in the Religious mens hands; fo that if 
they were never freed in their bands, they remaine 
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232 | hy pros; the enn 
dll charged with, Tythes. Joe betweene hive 


terruption-of not paying of ·Tythes, wrought 
1 int 5520 ateran Councell, ad 
diſſolution o e ected by Henry * K 
viij are three hundred and thirty yeares and be- 
tweene the fore ſaid Satute, made in the ſeventh 
yeare of Henry the fourth, and the ſubverſion of the 
Monafteries, rought to paſſe by Henry the eight, 
as hath * before remembred, are one hundted 
and thirty ,yeares. In which long diſtance of ti ik 


Iz 


R 


42 one from the other, it is not to bee doubt 
of thoſe Religious Houſes were built a 

ee which by no poſtible meanes could bee 

partakers of thoſe priviledges which were aboliſh 
ed before the time of their erection: neither way 
there any. reviving or renewing of theſe priviledges 
by any Pope of Rome, or Prince in this Real 
1 they were thus firſt repealed by the Pope ab 
Prince avrefaid, for qugh that 1 have read, or 
heard to. the 83 

So that if this matter were well unde rſtood, and 
the ages and orders of thoſe Religions perſons, 
from whom the clayme is made, were rightly 
E-  Conceived, it would: give great light unto the 
| —＋ to diſcerne what lands were exempte 
rom the payment of Tythes, and what not: for, 
now many, are pretende to bee exempted. from 
Tythes, 'which never were of any of thoſe foure 
Orders, and if they were, yet were they not before 
the time of che 1 interruption, bur fince, 
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1 5 bat reall compoſitions for Tythes, are the deviſe of 
"EF Fedlefiafticall Lawyers, and are to be tried by the 
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1 Ecelefiaſticalt:Court: = 


* * 
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Nd ſo farre as concerning the ſecond effett 
of theſe Priviledges. Now it followeth that l 
ke a word or two of Compoſitions, which are 
Agreements betweene perſons litigant, whereby 
Xither partie may know their owne right, and not 
rive againe about doubtfull matters. As good 
Lawes have growne out of ill manners, ſo Com- 
politions have riſen out of quarrels, cauſed by 
priviledges, and other like exemption for matter 
Tythe: wereof, although there bee no ſpeciall 
Treatiſe in the Law, as there is of the reſt, yet they 
ure (o often-mentioned by the Decretals themſelves 
iz that it is not to bee doubted, but that they are 
part of the Eccleſiaſticall Law, as well as the reſt 
arc, and that they are the deviſe of the Eccleſiaſti- 
tall Lawyers, and not the conceit of the Common 
Lawyers, the forme and ſtile of them doth well 
ſhew, which ſavoureth wholly the manner and 
| _ of writing of the Eccleliaſticall men, and, 
ath no touch of the Common Law at all. And it 
the deviſe bee the Eccleſiaſticall mens, as all Biſhops 
Regiſters every where doe ſhew , which are full of 
theſe compoſitions , why ſhould not alfo the triall 
be theirs, that every cauſe might have his ending, 
where it ſhath his beginning? Eorum enim eſt legem, 
interpretari, quorum eſt condere, | 
5 | T 4 SECT. 
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SECT. 7. 
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Lars! u 1 | 1 'v 
That the. qurioſitie. of d bool mon, in their diſtindia 
upon Tythes, have helped forward Appropriatiohs © i 
and Exemptions from Tythes. The Opinion en 

- © wmined, 4s concerning the Quotitis of Tythes, © k 
werber it be Morall; Ceremonaall, or Judiciull, 1 


1 


their diſtinctions, either invented, or gave ſtrength 
unto them after they were invented; but invent 
them all, I thinke, they did not, for chat theſe Ads 
of Appropriations of benefices were ſome what 
more ancient then the School-men. themſelves arc: 
but the reſt of the Priviledeges , they either came 
into the world with them, or enſued anon after 


them, ſo that I may well ſay, they much ſtreng· 
thened this iniquitic. For when that every man 


underſtood by their Doctrine the quotitie of 
Tythes, or the tenth part thereof was not preciſely 


by Gods Law ( fince the light of the Gaſpel ſprang . 
out as the day light unto the Chriftians, who be- 
fare ſate in darkeneſſe, and in the flado of death) 


but that it was by the inſtitution of the Church 
only; then began they fregly to ſpoyle the Church 


of her due Tythes, and to give away that to one 
Church, that was due to an other. And the reaſun 
that perſwadeth the School - men to this, was that 
after much adoe, dividing the whole Law of _ | 


into three parts, the Morall , the Judiciall, and t 
Ceremony, 


A Nd theſe are thoſe greevances of the Church 1 
.£ which ſaid the School- mens curioſitie in 
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wemoniall; they did conclude, t hat there were 
rer parts likewiſe in the Tythe, the one Morall, 
ich was a neceſſarie maintenance for the Min- 
, and therefore was naturall and perpetuall: the 
ber Judiciall, which was the wel of ten, fit, 
© | wthey taught, for that people onely, and there- 
„I for 4 3 Sg and remotive: the laft Ceremoni- 
Fall, and that was che myſterie contained in this 
'Quotitic, or number of Ten, which being but a 
ſhadow onely, was aboliſhed with the Law it ſelſe: 
whereby they did inferre the preciſe number of 
Ten being taken away, by reaſon of the Ceremonie 
kſelfe, a competencie now onely doth remaine for 
he Miniſter out of the: Tythes: which opinion 
hath beene well confuted of late, by a very learn- 
man, as his Treatiſe thereof doth well ſhew; 
tut] feare with leſſe ſucceſſe, than the truth of 
e cauſe doth deſerve, for this is a point that 
ucheth many mens private benefite, and therefore 
have no more favour than it needs muſt. 
But the deviſe whereon the School - men did Thom. in 
[up this Ceremonic is this, that as all Digits un- quad liber 
ner ten are unperſect, and doe tend to ten as to At. 3. a? 
their perfectneſſez ſo all men, fave Chriſt alone, are . © 
ea and have need of Chriſts righteouſneſſe 
o make them perfect: Which Abrabam well know- 


e Tythes to Melchiſedech , who was the 
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re of Chriſt, as therein acknowledging, that 
umleltc and all mankinde, who were repreſented 
705 other nine Digits were unperfe& by reaſon 
Originall Sin dwelling in them, and therefore Jum fon; 
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had art. 1. 


kad: need to bee pertektech by Chrit, who ug 
figured by the tenth number, e ee 
All which that we may grant to be true be BY 
ewcene Chriſt and all mankinde,as it is true indes BY 
and that ten is the pertection of the other num Y 
bers under ten for that all che reſt of the . 
when they come to ten, returne back againe ti 
ten, and are multiplied by the coupling of thems 
ſelves with ten: yet; where is this proportion b 
tween Chrift and ten in che Scripture, that ſhould B'S 
make this Ceremonieꝰ? which if it cannot be found BY 
any where, nor any conſent of the primitive Þ þ 
Church ſhewed for it, as I thinke it cannot be, then 
may it with as good authoritie be reje&ed as k 
received. For albeit Thomas Aquings himſelte w | # 
tearmed a Seraphicall Doctor, that is, ſuch a one IF 
as had a ſenſe in the underſtanding of the ho 
Seripture above all others of his age, and that 
did much | profit the ſtudie of Divinity, with bi 
wittie diſtinctions: yet is not his authoritie ſuch 
that ic muſt prevaile in cafes of Divinitie, without 
the authoritie of the Scripture, and the conſent of 

the ancient Fathers of the primitive Church, ins 


® 4x 
. 


oy; 22 ting this peece of Sctipture in that ſenſe as he 
h.. 


doth;: which would make a ſweet harmomy fit I 
might be had. „ 
And therefore as to my poore ſenſe; better ſaid 
a learned man of our time to this point, writ 

upon the Sabbath day in the ſecond of Gen 
. . which may be alſo proportionably underſtood i; 

| the tenth, for that they were both before the Law 
in cheir very number, and were but repay P 
& 


u Eccleſiaſtical Low, 297 
ſes under the Law, becauſe they had beene 
® Eioroved by God before the Law in the ſelſe ame 
p bers: and that which hee ſaith of the Sabbath 
+ © bis, that albeit it bath a Ceremoniall defigna» 
Jod the day, that is, that it doth figure unto 
Ti our perpetual reſt, which we ſhall have in 
| aber that there is a new heaven and a new 
i, yet there is therein two parts, the one natur- 
the other poſitive, as that God ſhould have a 
venth day of worſhip, this is Naturall, and there- 
re doth. remaine, becauſe it is perpetuall: but 
ar this ſeventh day of the Lords worſhip ſhould 
ve the ſeventh aſter the Creation of the world, 
is was poſitive,and therefore was changed by the 
| Apoſtles and bleſſed men of the primitive Church, 
o che ſeventh day after the Reſurrection of our 
Jour ſeſus Chriſt; which, as it is verified by 
n.in the Sabbath, ſo may it be in like ſort vou- 
bed by like reaſon in the tenth, wherein alſo b 
e ſemblance there are two parts, the one natu 
the other poſitive, The naturall is this: that God 
out of all the fruits of the earth, the increaſe of 
tell that are worthy of him, and fit for mans 
, ſhould have a tenth, both in the acknow- 
{| kdecment of his uni verſall government over us, 
d alſo for the proviſion of his miniſters, and 
herefore this remaineth: & in that ſence immedi- 
ly after the diſolution of the Jews policie, the 
| (0d Chriſtians of the Primitive Church, as ſoone 
they could get any outward forme of a Church, 
peace from perſecution received it in very quo- 
le, as a thing no leſſe belonging to their Miniſtess, 


| than 
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vw of the'Civite” —.. © 
than it did appertaine to the Prieſts, & Levitey & 
the Law: But that the Lord annexed theſe Tythe 
by Moſes to the Prieſts & Levites for their maitites 
. nance, during the time of the diſpenſing of the 
myſteries under the Law , this is poſitive, and. 
therefore changed . good Chriftians in'the 
Primitive Church, from the Jewes Eccleſiaſtique # 
to the Chriſtian Ecclefiaſtiques. SY | 
Neither can it be thought that this numbet 
came from the Judiciall part of the Law, as'a fit Þ 
proportion to maintain one Tribe, out of h 
revenues of the other cleven Tribes : for that | 
number, or quotitic, was revealed to be Go 
before the Law, and before there were ai 
ſuch divifion of Tribes among the people of Iſra 
which then were not, but were parted afterward (| 
by Moſes into families according to the number of 
the twelve ſonnes of Jacob. And therefore it is noi 
to be preſumed, that the Law which n! 
after; imprinted a forme upon that. which was | 
long in becing before there was any Law or Ceres 
mony. But as the Apoſtles, or prime Chriſtian Þ 
when as they did firſt change the day of the Sah By 
bath by divine inſpiration, or otherwiſe, from the! | 
day of the Creation, to the day of the ReſurreRis 
on, durſt not ſubſtitute any other day into elif 
place of the firſt day, than a ſcaventh; for that the 
Lord had revealed his pleaſure in many places of Þ 
the Scripture as concerning that number, for his 
day of worſhip, ſo that no other day could be 
appointed for his day of worſkip than a ſeaventhꝭ 
80 neither durſt the good om” of the 
runitive 
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4 5. more or leſſe: For that God had no lefle 
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bitive Church (moved no doubt with no other 
is chen the other were, when they tranſlated 
 ſewiſh Church unto their owne Church) 
ange the number of ten into another number 


V proviſion of Nt bw for their miniſtery from 


wife? ed his will in ſundry parts of the Scrip- 
wee; as concerning this number, to be a number 


fr Wen of his miniftric, than he had 
clare His. 


pleaſyre at conterning that other 
nber to be a day for his ' honour, challenging it 
i huothi 
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n 
* 


rh ht, and counting it robberie if it 
me _with-holden from him, And 
well thought; tbe School-men 
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That A Hi Lord o 4 mr, aud prin. 
e, could not in the fir eres | 


9 Wir thereof I 1 5 ity, retaine any 
Ws bis 7 erate 31 1 . 


"bis Tenant, an 175 give.cauſ. * 5 Tenant: ? 
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| 5 
e it as a go an MT "or as if chat fun 
her ſelfe had been preſent at che Nativity thereot, 
And the deviſe is this. 
A Biſhop being owner of a Mannor yet not d 
e Tenancies, not having any Parſonage 
upon it, ordaineth the one, and divi 
out the other : here the Biſhop being ſeiſed in the 
whole Manor before the faid diviſion, becauſe I 
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2 sh ſuppoſed to be in 
ell of che Tythes, as of the Manor it 
ereſore after . 
his Tenancies, may retaine and keep to him 
1 21 his aid Tenants, ſo much of the ſaid 
diſcharged of bee bim liſteth , and 
ne aver the reſt for the maintenance of che Mi- 
, arid that his Tenants after) may 245 
| =o ITC from Tythe; as the Biſhop, di tor 
they were exempted! by his af while 
L were in his own 
Ne ther of which is ſo b Laws i 
4 | Wa Bilbop is an owner of a Mannor, and is 
founder. of a:Benefice, he bath no more 
t to the Tythe thereof than a; meer Lay Pa- 
U — for his zeale to the: C hurch, and 
purage! othert to be like affefhed ta Gad 
Nleion as himſelſe is; may have ſomt ifmall penſi- 
aſhgned him and bis for ever by the Riſnop Oui 
4180 "ſame beneßce, inacknowh «66 
2 — >. founding, or cado wing ty for, 
AI nion of Tythes to rag roma deer 
vp | Wreraine any, not can to this dey gneitber- yet 
he Biſhop bimſelſe, unleſſe hee will be 
d Ananiand Sapbira, Whic 
e of their ground from the. 
— — Abies chey. 
it lachen wen, being ſpirituall men, | Co. quam 
* can they paſſe it oyer to any Lay: vs de 
| an, — people neither hy Gods Law. 4ccimi. & 
kithee by Canons and-Dectecs of the Church, ? ibi Abnamm. 
3 yes; it wat fo * 
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mee Chi 


8 durſt infeolf 7 
2 ik whoſoever did ir Lu roy | 7 


— ot untill - 
i et dere om pe Church — 
, to y the trech, were never at anyti ; 
22 s a5 m Fee, but in very ery caſes ,as 2 
Blogads Pariſh hitnſelfe, Allach from 
5 es, for ſundr oy e he e places 
andthe the yehevof thaPutilh die | 
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wert Rot within any Pariſh, 81 then 4 
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In-whoſt Turritory it e . 
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ener. ee convert to his oum 
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1 B40 be tho the beinning food uot I 
22 Land. 
1 It is. yety. cettaine, Biſhops ; endowments | 
chemſelves. in the begi nit 67 the Brings: | 
arch, ſtood not in Tythes, hy in good T em- 
Land finable Lands, which gracious a 
gother good benefactors of Ages boy: 
0 A them, as it doth appeare out of t 
ns a er ria nr IP 
tine the great, and other gracious C. de ſacro- 
dee rime of Te af hl e 22 75 
rded, both for the . rring of La 4 & Clericis 
urch, and -thoſc ach en fe 2 * \ 
neither charged with Mts 2 E ne 
ö 10 See 22 ſor the 
uc $28 Were in 
red, arid beſtowed upon th ba h 
ng uo mea EE | 
#s time, during w e there 
of = pac ch poſſe 
Ot London, we owed wit | 
2 — Archhiſhops, then muſt it nece J ain 
there were Biſhops, for that theſe 1 ſhops. Stow 
— to the other. The like is written of fol. 37. 
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upagdine after the — received the fh 
at the Preaching of Auguſtine „ Melitas, and ur 
Paulin) are nancy reported to have 5 
inriched with large Dominions, and 5 Z 
Cbarta reg. given to every of them: for their maintenance. 4 
Ste e e el, de e Ee 
Will prini. Wende u 2 
t ) them, and others doe ſhe w,. hoſe F. 
* is not to be found any ' indowment by 
Thi, at ſick as of late docs Ae cd 
t for the 2 by change of their g 
Ahle Lands for impropriate parſonages. 
Hick = mach to are ſome of our 
eie on — 
** ducted” of any impropriate parſonage into 
84 oh f feſſſon "Vie onely in Gel eaſes 2 as har 
e. bee eee or the name and s 
def Bade e end Glaucw change 
2 chat is, give their golden Armour 
5 N Armour: or doe like s ů 
ath” we in ftead of golden: ſhields, that: 
| Aid hang up in the Temple, put i 
ces ſhields of 3 for the cba 4 
well know they that n „ 
0 hon would ib they never ſo inſtan 
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28Y turhing Ki Biſhops alas ment fits tentbes; 
' Tythes for impropriate e is unſutable 
* the firſt inſtitution, and, very dangerous, 


N 4 therefore an unſuitable deviſe was = 
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pod ac Jad 5 5 | 
n ſome other ic ) that it 
be e her to take away ſo much 


able Land, from any of the Biſhops as ſhee plea» 
and to give them backe again in lieu ther 


8 . "es or Parſonapes e ach hath 


it them up againe but with unſutable peeces 
ar coate; whereby they are both * 
* as though they detained the = 
wifion ofthe Parochian Charchfom it, 
12 in a way ready to be overthrowne if every 
ic hau: his «adn feather againe. 
And therefore thoſe good Emperours ec Aurbent de 
forchy of commendations, that when they had: non alten- 
y occaſion to make change of Landes which the, and.ireb. 
1, would ſtill allow them the like in value or 7 Ce. 
F for a ſmall gaine iris 86 Prince 2 feminus. 
n thouſands of increaſe of temporarie | 
> his Exchequer, to draw a perpotu Joffe 
5 12 pom a Church, Sr Bilbopricks: for ſo deere ought - 
| 4 Ke Sil Rate. 008: umo a Prince ( ot 
. Is 


WE 


— things of ary. as 14 done, and 
y R n pple io 4 ae wi 
A t ) that hee would tc dog oor 
y | ird with God, but thinke every 
vi 6. 6 towards God and the Church to 95505 Sd beſt. I 
# — * 1. For certain it is che Empire and Church do 
bent. at not much differ the one from the other: for as the 
> ſuprd. e re doth govetne the outward man;and bew, 

5 im by Fee de good and l 
Abbes to the ſtate: So alſd the Church 
the inward man by the word of God, and — 
him not onely to be a dutifall' fobje& unto s F 
Prince bur allo to be an acceptable ſervant unto hi? 
Maker: So that there muſt be had as well an ar 1 

of choſe things that are conſecrated to C 
there jx « heedfull - regard had of thoſe t 


that beg wn unt6 the good of the Common 1 | 
rc 


. h was not made of God for the 
Commonwealth, but the Common - wealth for ile 
2 * ** Church. And therefore: moſt gracious hath beene 
* the confideration'of our deare Soveraigne, who'to' 
cap. 3. Wo all importunate ſuits' made to Biſhops, for the 
| ntingaway of any of their revenues to 'birm- 
5 or AY other, and ro meete with the too ach, - 
| many Biſhops, in yeilding unto 
| \- of his Chriſtian, MG Princcly piede and care, 
hath made à Law, whereby to pigreR che Chur. 
ches poſſeſſions from alienation, or diminution, 
that they may remaĩne, and continue, according to 
the true intent of their foundation, to their ſues" 
— 4 for ever to the ſes and —_—_ hay 5 
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| . worthy work in the firſt reſer- 
l Religion, if they bad Ar to every 
Pariſh their owne Parſonage; and the "Hite the (has 
I; 1 may ſemm to bave oonceived « 


P "Ur here is oecaſion offered by "the 
:F of our gracious King, to wiſh that ſuch as 
hors to the King, ee diffolving of Mo- 
es, and Other houſes of R „had been 
ſe Councellers to him for the reſtorĩ of 
iated Parſonages and Tythes, which 
as it were, in captivity under thoſe houſes of 
** unto their propet᷑ pariſhes from whence 
were takem Which had been a memorable 
;, and cafie to have been perſwaded, the King 
5 ſo many great mountaines of remporalities 
a d Seas of goods, and chattels come unto bis 
74 b and : ſo that theſe ſpiritualities would have ſee- 
* me matter of ſmall account unto nim in 

Infor of thoſe other great riches and poſſeſſions, 
I eame unto him, Which if it had been done, 
1 'Wiefſed a ſtate and Church had this been, 
1 when every congregation ſhould have à ſufpcient 

+ | opeoviſic to maĩntaine a learned Preacher a 
em: for ſo was it by the firſt inflitution, and G 


continued, till violence, and ſuperſtition changed 
u. But I feare thoſe men which began this worth 
{A pris had not ſach a ſincere mind towards A 

| bighty God | in this „ as they ought 

3 to 


r in great ſtate, have She wr bog 


,*4 ll j# (Farce th be found , or e 755 
continue, as that their poſterity ever ſince hall ih 
been as 338 in a minority , ſo has — wt 1 
* though Were not, great in p ce, 
eputation: yes the three faireſt br e . 
i s that ever were in the world, lag ons 
that! tree . under whoſe ſhadow all theſe: 8 
were done, are quite gone, and live by no ot 
poſterity, but by their own worthy fame, and = | 
Hous act, which worth did in their be time; which 
o now being gone, doe ſollom them, and ſo ul. 
oe unto. the worlds end, ſor the Were: all three 
memargble Worthies in their place, So dange» | 
rqus a thing it is, to mix our on ambition, r 
ny other carnall confideration with Gods glory. 
Bar, God be thanked, ſuch is the careſull conſide· 
ration of our moſt gracious Governour, that now 
is, in n ere r it may. be hope — 
will remember him, and r | 
—.— —— yr that god that hoy hat '4 
prong 2 57 e wy 1 
may ſit ypan o lang 28 U # 1 
Moope endure: for ; 
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ſe good courſes were much Wiſuifech 

—— men, to whom theſe Parochian 

| _ were annexed, did much pray for-thoſe 

Ft * ations, as they pretended, from whom 

y had the fat ofthe Beneftect yet they Preach- 

little to them, kept ſmall hoſpitality among 
5 „ or did any other ſþirieall work be 

Nr Paſtorall charge; yet notwithſtanding the 

> Inftivution i ſor which beticfiors in the be: 

| g wert erected, wat aotralcogethier extinct 

8 en but there was ſome outward ſhape or 
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Thy 17 2 re 


uring the faid-time 
f. tions; & alſo — the people would 
| re caſily induced to part with one part out of 
Iten: of all the ſruites of their grounds, and 
e 1 — unto ar — 
ene any other: r 
r for certaine — — 
22 way 8 — the Faith, 
4 Jones and. thereupon 
117 en der of oppoſition, ne 
1 ITICS, 2 c 
ns i drpetcin 2 were called Pagans, 
* e other were called Chriftians, taking their name 
9.05 12 3 fs br. > hs 
2 wr and — Pot 2 * 
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man can cn againſt hi og 
een, jou —.— he 


1 11 a preſeripg „ the one hi 
il 1 the other ZE whom jt is 
bed ; and therefore in th it is I 
| pet nd iption, but in 
ut of th urch, or Parſonage. In ,cithenof | 
h caſcs, if th 4155 ey were Lords of the Mannor, 
ace e Parſonage rogether, it is not to 
thought they would ſo reſpeg the gogd of 
ö 25 ag chat as they would either hurr their 
1 0 ch, or p N their owne Table, forx 
. ; Fake: h they muſt doe, if they 
im ciption * againſt the Church, or has. 
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bes to exempt 
ant of. T 


.demcancs of the Mannor from 
Tythesy;which. ware: que both to the 
urch, and Ayes: For they were men, that 
th knew in their conſcience, how much t 
re bound unto the Church an this behalfe: and 
| 6 were not ignorant what pre judice they ſhould 
onto themſe Soak by. preſcription they ſhould 
to exempt ſo neceſſarie a 2 for the 
ene: of cher define, a 
0 | the. demcane of a whole — 
are 1 1 — e 
> rem: ee . 
3 it for 
theſg two wayes; the 
. I: or 25 HE 2 2 e did the 
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t th arenowh 0 
bet hes Parſe 9 
of the Province, 
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as may appear by the 11858 Are 
Se r ſo that it canu 5 e 


2 any preſcription could range in the 
vena Ts 2 by vacancies as 
were, Which bei e 

is — doubtfull, 2 ever any pt 
eripeion ran in this caſe, neither would it caf 
dee believed by thoſe that —— ourſe 
Antic uity, but that there hath-a judgement paſf 
part; and therefore will I ſtay my (elfe bex 

nd proſecute rhis point no farther. 
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; Ties of che Earth, for thoſe Mikey 


fur 
— carth; by the 2 
ure ache Ale — — | 
Cel ftiall Bodies 3 the ſame he effecteth below 
depch of che Earth, for the generation of 
and other ſubterraneous bodies, by the 
2 Earth, that is included in the 
wels thereof: For by the heat, hee raiſeth up. 
zurs and exhalations in the matrix thereof, as 
watter of thoſe ſubterraneous bodies; but by g 4 
d, he drieth, thickneth „hardneth, and i 1 ortu Metals 
= the ſame into a Metall, or Mincrall, runs: 
F word — as it were, a unto it. 
be poſition of every ex on ſo com» 
added and drawne. together is finer or groſſer, 
5 bot er or · colder, fois the Mettall or Minerall, or 
ſubterraneous body, more noble or more 
: yea, ſomtimes by reaſon of this diverſitie of. 
'@halations and vapours, drawne. together at one 
"time, are divers conditions of Mettals there con- 
Trunded together, whereof ſome are noble, as. 
"Gold; Silver, and ( z ſome other are of leſſe 
imac In ns n, 
ſe grow one ly in ut they renew 
vine when they are digged up, ( as Trees and 
Due upper face of the Earth doe riſe out 
tootes and ltemmes of thoſe trees es 
| ye 


place r generatiom is fatre' below 
che Earth; Nsture f à certain y in hi 
ſelſße, will got yeeld to the generation of ub, 
cer runeous bodies, but in ſe ccretsplaces, far xmote} 
from the ſight of tue Sun, and the privity of otha 
Meteorical bodies, whicfi —— irmament 
And by chat meanæs it hapneth, that theſe Minetralli” 
bodice are rarely wn and perceived to — 
r cing once expoſed to the light 
give; br heh y are — or _ coed op 
POR TH r reuſon of the greatneſſẽ of the gulſe 
3 - ng of — But yet e 
3 28 di Kae their bed were thereto.'prepai; Þ | 
5 Le ret accordingly th ey would conceive a wh i 
21. F. 13. etch ia chin {* Br? Mi in Quarries of ſtunt 
FI. 135 abaſhed at the ſight of the en 
.. iS. an Preſner 6 other Meteoricall bodies iu 
. 8 S „ thit' the Law it ſelſe, and „ 
| rp th it downe for —  undoubre) ; 
3 28 . at being di ed up, they do renew!” 
Nds Ub. ine agame, by the nature and tion of the mould 
* wherein theyarcing zendred: For ſome Earths dos 
2 at haturally Jede Hanes, and other minerals out? 
of them, as others bring forth Corne, Hay; and! 4 
cher fruits: which if it be true in thoſe bodi „ 
hich ate in the upper eruſt of the Earth; 
ralfo-in thoſe bodies which are found — þ 
5 0 the Matrix thereof? And if che 1 
doe both ingender and renew, which 
conceived ſo farre below in the Navell of tl 
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Suit, for here in theſe u ea Eres 
z other watereth, and 80 God only gives the 
aſe : But in the other Minerall bodies, God 
doth all, for he only is the planter he is che 
and he gives the increaſe alone. Or is ĩt 
| 2 e delizht to be honoured W un 
ſe hid treaſures of the Earth, than he hath to 
orſhipped with the labour bf the plow, or the 
of the cattell of the field But, that this 
fo, it is Plaine by the glorious Temple that 
mon made, which had not only Cedar trees ac 
che roofe thereof; and Algummin wood for 2. 
g ornaments thereof, but alſo had quarrie ſtone 
ie walls thereof, and gold of- "ew for the 
of it, and for the overlaying-of it with- 
2 ring of other kind of Mettals, Gold is firſt 
membred in the Scripture, immediately aſter the Ceneſ. 1 
ation of the World, ſo that God bimlelfe may 777 ** 
1 to have a ſpeciall regard of this Mettall — 
a 4 ah 2 that this alone above all the reſt, by 
* is not diminiſhed. Or is it that God 
12 \ bis Miniſters leſſe chan other men, ſo chat 
x would have the to have all the precious 
n oſ the Earth, and his Minifters' to have bo 
of any other. his bar that Which is vulgar 
and 
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7. ibi 


dained, 
._  yeare; ſo often ſhall Tythes in the fame yeate by 
1 — to Divinitic 


T eee eee like 
when he liach” comamtted unto them zole's 


matters, hee would deny unto them theſe, 


Or is it, that there hath beene p 

T — — of the earth already, 
thicrefore contiot Tythe be twice demanded of 

in one yeart, according to a ay ' 

rad darn But that opinion is both cuntraꝶſ 
Liu many hundred - years obtained. in ch 
Church without contradiQion, hereby it is oi 
that as oſien as the earth fructiſieth in on 


n er 8 


on, that it ſhould bee otherwiſe: For when 8 
— — Harveſt or more Vi &,, 
re is it not both godly and reaſo 

n 60 d hath inoreaſed his * mee 


are hen al dekadent wage ON 1 | 


wards him / For, where every one hath received; 
more grace or more favour, there ought he to 6 
more tliankſull, leſt God for lack of this corre 
_ iithankfulneſſe; bring thy nine px 
—— ingratirude — him , to «ren 
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* at Sh r 1 * 5 A 4 a a 
5 nne uy 


the Graſhopper and the. Cat 
ae her threatned to all tloſe t 
hat full this way, neitheris the padre ins 


re ſhoftned now than ic was then. Whereas not- 
Rad the ary n e -harkrpromiſed 
onto ſuch their Tythes 
| —— chrerfally, — will open the 
3 dowes — and powre out his bleſſings 
he t meaſure upon them. Hilarem enim dato- 
amt Pb. Beſides this, the earth that hring- 
Tr men nd econ of the 7 —— 
ringeth out corne an e in t 
| earth: for that carch that i fe mother — 
being preſt dowtie farre into the bowela of 
ſe earth, can yeeld no ſuſtenance, to thoſe fruits 
I tha at grow ſo. many fathoms above, it, to which it 
I tonferres nothing ſave that it doth ſupport and 
1 
plants the upper 
ance is not fetcht deep out of the earth, but is 
kt out of that earth which iu with in one cuhit, 
two of the top of the earih : wich may eaſily 
le pe — thoſe fruits and treꝝs that grow 
2 e ne Sans — — 
whoſe food, alt it be neerre unto tlie top 
he ca do they flouriſh , and-ftand faſt, as 
— land, fruits doe, which have more ſat 
bee Tying of 1 — = 7h 
the thoſe a 
he Tytheing of the treaſures that are 
ov, albeit the conclufion were true, that two 


dite not to be paid out of one ground in one 
X vcare, 
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Feare, ſor cheſe are not one ground, apd the oc 
years ſor bets and.cherefore 1 c 


trronenus, 
— or thus: Since 'Mettals and 1 
other ſubtorraneous. bodies are in nolefſe It = ; 
8 = 
g 
are of other fruits ofthe earth: for that thaſe as 
the in ward fruits of the carth; as well as thoſe at 
— 4 — things, cha 
judgement conſequence. An 
thus mech: as once uy 'T of ſettas 
wa nn | 1 


4 


x 4 
7 
— N 


- SECT. 3. 
| Thet Mues Tron bed 


2 2 ine an io this matter MF 
| an anſwer to | 
is wude, as concerning, the Tythes of Turns 1 
2K. 5 ee e 1 
to . 
Ws reaſon: Thar Tyres rene peed of che on | in 
— 7 rd morn 1 Ak G 
earth: which opinion is true, iſ it be under 
Wl 


curth hor ſeparuted from. the 
— — the carih : For if the body, und mal 
; it is paid of other chings cha 
ont of the earth; all che whole earth in 
ort time would become the Clergies. But iſ a 
ment of earth that is ſevered. from the ref 
r eee earth, then is it, chen 
221 vile. 1 


e For chat earth . hat is thus ſeve | 
„che earth, is no more part oſ that earth fro 
ence it is ſevered, then a mans hand, ar leg b 
„ # mg Cver'd from the dody, is part of his body aſter 
cut off from it. And therefore of this earth 
guided for fewell, may R 
ay other fewell of | or otherwiſe 
War is provided to be barnt. For there is one rea- 
of things, when they are united together in one 
Ia. and - another of thoſe things, when they are 
as j Gvided from che ſame bodie: for ſo long as they 
de in one and the felfe fame body, they follow the 
eure of the whole, but when they are divided, 
den is there another conſideration of chem. Separ- ; 
"ts um enim ſeperata eſt ratio, & ex ſeperatic non L. 
eo inertur de uno ad aliud. Corne, Graſſe, and ſuch 1 
> while they ſtand, are not Tytheable, although 25 
de Tythe then is in them pro indiviſo: For while 
chey ſtand, they are part of the earth upon 
ach they ſtand, and therefore ſo long untytable, 
4 Feauſe the earth it ſelſe is untytheable. N 
cut downe, then are they to be Tythed, becau 
rere now no longer parts of the earth, but 
ea by themſelves ſeparated from the earth, ſo 
row the not tything of them is penallt Of 
di ſort are turves ſeperated ſrom the reſt of the 
coc che earth. Neither is this my opinion 
but it was Limpoods long ago, and other Yi ncia 
oy Kclaſiafticall writers, who not onely make Turſe £* ie, 
Nheable, when it is prepared for fire, but alſo —.— & p 
rode, amd finall ewigges, ſtickes, and chips of verbo urg 
ee but, and roots of trees, thornes, bryers,, arum, 
3 LIE X 2 Walnut 
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called Titiones, becauſe they are fo burmt 
7 all not make a ſmoake) cowſhards, which” 
ba Law calls Editus boun, All which a man can 
uſe to no other! © than to barne: for whert 
wood lackes, theſe ſucceed in place of wood, and 
are called by the name of wood, and are in like 
= ation, 2 concerning the Tythe due there out 
Wood fe it ſelſe is; bicung; enim " eadem ratio, vel 
pots equitas,ibi debet eſſe eade juris diſpoſitio. And 
r e not in that, that Turves ſometimes were 
l earth, they are to bee d of Tythe: 
t in that they are accounted for wel by the 
law, when they art ſo prepered to be burnt, they 
are to pay Toes in like fore, as other things 12 
plyed to that uſe do. ö 


SEC T. 4 


wal Cyr. ee 


That the co oghiſauce of barren (heath, and 5 
ground: beloy 1255 the E cclefidticall Courts, ond 
what every of them are. 


which ariſe out of this proviſo. Now'tfol- 
weth that I ſprake ſomething of the next pr 

. Whichis concerhing the Tythes ofbarrcn heat 
and waſte ground, and the Prohibitions theres 
u 
n proviſo hath two brancfſes , the af 
- for comparitive barren heath, 'and waſte ground; 
the other for abſolute barren heath , and wg 


A Nd ſo firre as concerning the Prohibition 
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cker of which is . fe dme of ſeven 

x for the paiment of ſuch Tythes, 4 

| time of their improvement, and conve 

7 were charged with, befor hh ſheen 
iſcharge of them from all manner 


IF jrhes for cave whole yeares next after their 


vement ended and determined, For ſo I take 
Statute meant, when as it made the one Tythe- 
* otller not, for if other wiſe they had beene 


A both in one- predicament of the barrennefſe , the 


te had not made the one free from Tythe for 


5 many yeares as it doth, and charged the other 


that time with Tythe. 


For theſe two kindes of grounds, although the 
= Statute ſa 14 nothing, which is comparative 


barren, which is abſolute, yet reaſon telleth us, 
that is comparative that hath a poſitive under 
*, and a 1 above jt: 25 — there» 
fore- that 3 _ 5 2 „ or 
heath, in reſpect whereof there is ſome over 
more or leſſe Waſte, heath, or barren, ſo 
ic hath fimply and polirively'in it ſome con- 
dition of heath, waſte, or batren: but if it hath 
dihing of any of theſe qualities in it, then is it, 
r heath, den or waſte, howſoever lo long. 
wiſe it hath lien unmanur̃ed, and not tu 
* — For it is not the turting of a ground to 


ze that makes it heath, barren; or waſte, but it 
Ache ill diſpohtion of che ground it ſelfe, ſub jet 
to theſe Incomveniences, that cauſeth ir not to be 
. man will willingly till 
ne of the tillage will not quit 
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| cet e m ya ildeth ſmall adv 
lecaro ff lage, at chat the tenant after that he eg 


— 2 — not the worth of ballots zedagain 


Hitates 


ſpeaketh, whoſe — is ſuch; as being ea 
and ſowed neither the Mower filleth his has 
3 the Gleaner his lap with the yeild th 


like unto that ground whereof the Scripttiſ 


7 N 

round therefore fire th — | 
— 4 E 
| 
1 


of. Theſe grounds are not only 3 
he Hanes boralſ do — — 0 fe | 


l e rrenneſſe that is in the 
il te and the Grecks like occaſion terme 
es qui pro conditi —— dua gra, 6g, 2 


tutore. 
: ' by 7 Law ————— mony, 24 


itleſſe mony: ſor that „ x 4 


Arift. 1.1, kb fray nap ce A mony, as greedy 

politicarum- in all ages have done, but der by the means then 
of men might eaſe che diflicultics, and neceſſitĩes 
change: of ona kind of hing for another, as a hot 
for as Oxe, ſbcep for 2 Goat, Iron for braſſe, 
ſuch like: for there is nothi »that may not 


Arift, 4. ſtee med by mony and the e of mony, is the ut at 
Eihicorum. tering. of mony, wheraky it is „1 ſaid, Mo- | 


1 ng is duſt by che uſe thereof, not that mony doth 


periſh or decay by uſe, for we {ce the:clean contra - « 


ry to that, for though mony goc thorougha thou 
ſand mens hands, -y&t it is ſtill oſ the fame * 


Fi 


_ * . 


and Ectlilefticall Law. N 


oti hats be 8. Fo * 
ather ruſt Loy canker, and that ruſt Iam. cap 
will be à wit N againſt them 3.7.1. 


bord it up from the ſeroice of God, and the 
n-wealth, ihe day of the 1295 So then, 


tl at is b that lyeth and bring 
. = ſo 1 hs See en; that 
Prectes, aldech no fruit, of at tHe mag le 


* as uid s will not recompence the 


proud, and' barren al ale be 
dee ur to Kr 
at there 


La fo eh t bat for 

. 'And therefore as heath. 

Kune Nv of ſhrub and} is good 

6 e the ores 55 that nei- 
or cut done, it ath Tang elici- 

el Bethe Common: wealth: 10 Alſo the 

Mun 1 ri out of, hath ach falreneſſe 
e eye, nor goodneſſe to the yeild, but is com- 
ol _ a Black (wet ground, that hath no 
erneff at all in} it „ or is a drie hungry ſoyle, 


Ft ni X 4 ſuch 
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li unmanured : 


nder one name, . 
name of Nevalie, that ©, Se e en · up· gr 
not onely becajſe they were not broken up in i 
ey, plea il rp nt al 
celched little, or t at 
ci hel = 


profitable he "a 
0 2 come 
all. daß I NY 
e the or coſt 
thaſe which 3 e 
| on Seer wc for the Fargo „ 
wich them, $ | 
Gifs wi cept ow * Statute. . 
So then „ no! — 


0 fa 
call Judge, in whos a offel 1 
this triall hach herne umill, now of late, that unde 


colour of this Statute, it bath in ipcr 1 
as it may appeare by all the Titles cle Ece 
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FF mer on eth it over 

| fore it is to be preſumed that it meant, that 
old 5 reſt 22 it was! | 
| 1 rute; for the at M4 
7 : lf rogation of the Ecclefi os 55 a 
k | wack wo k Lol has ne who 
id | Wife of the lad Statute doth, ſhow, | | 


nd _ifthe Statute had meant  atherwiſe, 
+ | gould forcly have ex FR it either in the 2 
a Hes or aſter n t — aul 
kenn TON, ond 
ded 4 Abe exempted from the tryall 
Law, and b Ra tas 
». ſhould. not be compriſed, under the lame, 
rt 1 1 0 ware 3 
| e Statute befoke.. 
1 > ral 7 5 the pu che Gom- 
es of this Land — 5 wicdge of the 
4 þ * 0 
ir belonging to the fame; ſor thele 
bat are here in queſtion, are nq part of 1 
125 Eſſengcs, Which the Law requireth to the 
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| the mouth of the ewelve forthcir verdit, before 


—— sf — 

— 2 which hath beene decla : 
de orgs cauſe. before them, or da _ 
Me ena rhe ofa that 


| Aber pleaded in, che cauſe. before; them; and 


make as it were a verdit, and put the ſame 


| ; 1855 from the barc? So that the whole weight 


Eee Renderh, rat har in the Jirectir 
ort as itis at che Ee Gall Law, 
ie doth. in the. mouth Roy the ſurie; ſor the 


e men for the moſt part, are fimple people, and 
ar of the twelve underſtand their gyidence: 


ſans rather. to be af matter of 
i then = palicie to reierxe a matter 
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they ha ven itherin, es | 
quence (6 chic many now 'adayes- Coty 
hte by other mens harmes what the r 
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; - which arc forced Jo Statute, for 
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SEE, of che Beachte, De fees Juk, 
offering 
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enen {elfe unto mee in the concluſion of this 
ate of Edward the fixth, gives mee occaſion to 

wake ſomthing thereof, before l eome to the 


1711 . 1 ff. 
inn Starote, as the words thereof due ſbew, 
e made in behalfe of the Laitic againſt the Cler : 
& ſor the exemption of great Woods of twenty + 
Ferres growth and up ward, from the payment of 
een and that in three caſes onely, kr mer 
19 Ic was great, when it was xx. yeares | 
ward where it was fold to — ab to 
00 7 the profit of the owner himſelfe, or in ayde of the 
Is in his warresz ſo that without theſe caſes, it 
Icch the Statute intended no further exemp- 
cor Statutes are things of ſtric Law, aud are, 
7 } no farther to bee extended, than the words there- 
© } ofgive matter thereunto, eſpecially when the thing 
> | Elſe naturally was liable to ordinary courſe of 
3 | the Law, as other things of like nature are, and the 
ate comes in derogation of their ordinary 
I courſe: as in this caſe, great timber anciently was 
F rap than ſmall trees are, and fo by 
ure ought to be, if the Statute were not to the 
ry; yet not withſtanding theſe limitations of 
e ſame, if great wood bee cut downe to any o- 
her uſe than to ſale, as to build, or to burne 
W mans 'owne uſe, 4 prohibition in this caſe 


and yet there no Identitie of xaaſon to ex · 

A, nor any abſurdity would follow, if it were 

| ended; ſor here is neither money. ſoughe, 

ich gave occafionqamto the Law-givers to 

; Statute of etmption) neither is ic an 
1 unnaturall 


— reaſon inthe Seren deus io des | 
— — — ö 
— bee framed thereof a g; a 
ä implication, pofirively:, or 
—— ef cheirs any waty 


rant of Law ſor it, ſave that ĩt hath beene ſa d; 


fined and decided: bor what in that ro the pupoſd 

if it hath beene wreſted and ; 
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8 as being cut out $4 
ſplinters, fit for to burne,. So that in the 
> of the Civile Law, Timber ſtands not | # 


ies of great Trees 8. 
FR I : 
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. fit | * | 
- no other ule 
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peathed, by which is meant fire-wood only, un- 
le the Teftator otherwiſe expreſſe his mind, the 
ps of Timber trees, which the Law calls Supera- L. Lignt 
. materiarum arc bequeathed , for that the 4 
s have not that uſe that the Timber hath, that 7 — 
o build or prop up withall , but they ſerve to Fed. 3. 
Mrne- only: By which ſeverall ends, there is ſeve- 
all confiderations and account made of them. 
either is it to the purpoſe, that they alledge for 
e defence hereof, that the acceſſorie followeth 
e nature of the principall, for that rule is not . Eig. : 
in every acceſſory, but only in ſuch , wherein de p;edii 
the like reaſon as in the principall , which in the minorum. 


anck and lop of a tree cannot be alike for build- 


= 1 


F 
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Further, how the Boughs of a tree that are of 
ſame ſubſtance, as the body of the tree is, 
d be acceſſories to the tree, I ſee not, for no- 
ing can be an acceſſory to another that is of the 
he nature and ſubſtance as the other is; as the 
pe, or hand, are no acceſſaries to the body, for 
dat the legge or hand are of the fame ſubſtance 3 
the body is: The Child, neither while it is Z. 1. f. de 
he Mothers wombe, neither after it is born —— 4 
San acceflory to the Mother, for while it is in the ſpicjondo, 
tners wombe, it is part of the wombe, and af- 
it is ſevered from her wombe, it is a man or 
man like principall as her ſelte is: But that 
eh is an acceſſory to an other, mult be of ano- 
nature than the principall is 5 ſo in naturall 
4 Wng creaturee, haire, hoofes, hornes, and ſinnes, 
uch other like mn are Ce By 
tac 
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336 A view of the Civile 
the creature whoſe they are, for that they are Þ 
a farre different nature from the bodies, out of | 
which they come : and ſo in other naturall thing; 
not living, as the Earth it ſelfe is, the Trees, 
Graſſe, and fruit that ſpring out of the ſame , art 
acceſſories thereto. Further, in Civile. matters, 
expences and executions are acceſſorĩes to the cau - 
ſes out of which they rife: and in Marriages, 
Dowries, and Foynters are accounted: acceſſories 
to them, for that without Marriage, neither Joyns 
ter nor Dowrie can ffand. Uſury is faid to be ar 
8 to the principall, not in reſpect that the | 
proper ſubje& of either of them is mony, and fo Þ 


thiere is one ſubſtance or nature of them both; but 
inregard of the dependency. the one hath of the 
other; for he that will make challenge to Uſury, 
maſt firſt prove there is a principall. Bur for t 


better clearing of theſe matters of acceffory ani 
1 we muſt know that in bodies w a 
ubſtance is all one, There are ſome parts like, I 
which the Philoſophers call parte: fimilares; ſom | a 
other unlike, being Hkewiſe called of them parts 
diſimilares, which in no fort are accefforics one 
to another, but make one continued body of both, 
which the Law calls nrotrey + Similar parts art ny: 
ſich, as have one fubſtance, forme and figure, a I the 
the trunke or body ofa tree is all one in inward ef we 
ſence, arid outward fhape ; Diſſimilar are | 0; 
thoſe, which have que inward nature with the'@ Þ the 
ther, but are divers in outward” few, as the Þ op 
bouphs and roores of the Tree ate divers between 
themſelves, and different from the body, and " fr 


| | aud Eccleſiaſticall Lem. 337 
All agree in one ſubſtance , and have all the ge- 
Feral name of Wood, whereby they are diſchar< 
ged from being acceſſarles the one to the other, and 
i they are not under one capacity of ſervice, or 
ve comprehenſion of Law, becauſe they are 
e one to the other; and of unlike things, there 
unlike reaſon, and unlike conſequence. = : 
Now upon theſe grounds to exempt Timber 
Frees wholly from the ſervice of him, that is Lord 
well of the tall woods, as of the low ſhrubs, is 
Fry hard, for though himſelfe dwells not in hou- 
that are made with mans hand ; nor hath any 
wed of tall Trees to repaire his Tabernacle, or 
top up his dwelling : yet fince he bath left ſuch 
ind him, as have charge of his flock, and feed 
tam in word and work untill he come, and they 
Mell in earthly habitations, as other men doe, 
ad their cdificez and buildings have need of re- 
Ne, in like ſort as other mortall mens houſes 
ave, being all in ke manner ſabjeR to rottenneſſe 
corruption great reaſon it had been to have 
wed him ſome proportion of theſe great 
Wods, towards his ſervants nectffary uſes, during 
; time of their ſervice here, and it not in the ve 
wecnth it ſalfe,. yet in the xxx. XI. or L. part of 
th: ſame, that God thereby right have been as 
well acknowledged to be the Lord of the great 
Mes of the Forreſt, and that by him they have 
Meir length, breadth, and thickneſſe, as he is ac- 
ted apd reputed to be Lord of the ſmall bram- 
{iis and buſhes of the field: for as now the caſe 
Andech , God may either ſeem to have forgot 


Y 2 himſelfe 
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himſelf; that he hach not made timber trees tythe- 
able, as he hath done other ſmaller woods, eſpeci- 
ally having fuch occaſion to uſe them, both in the 
Chancels of Churches that arg dedicated to his 
uſes; and alſo in the buildings and repairings of hig 
Miniſters houſes, who ſupply his roome in theit 
ſeytrall Congregations, untill he returne to judge- 
ment; or that may well be ob jected againſt us, in 
5 ſuch things for Tythes as us pleaſe, and 
iſallowing the reſt, as was by that ancient Father | 
of the Church Tertullian, ob jected againſt the 8e? 
nate of Rome, 1 4 being intreated by the Empe- 
rqur Tiberius (for the ſtrange wonders and mi- 
racks he heard to be wrought by our. Saviour 
Jeſus Chriſt) that he might be entertained amony 
the number of their Gods, refuſed ſo to doe, 
that they heard our Saviour was a Jealous God, 
and did in no ſort admit the ſociety and fellows 
ſbip of other Gods; which this grave Father heat⸗- 
ing, e years after ) faid merrily, Þ þ 
although wifely , That God ſhould be God, 
man would let him. 1 
And thus farre of thoſe caſes which are held 
to be abſolutely of the Eccleſiaſlicall cogniſance, 
and yet notwithſtanding are ecclipſed by interpo- 
ſitiou of ſundry contrary matters. 5 
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4 | CHAP, I. 
4 . SECT. x." 


bat caſes Diffametorie words Ae to the Ectle- 
ifiafticall, ee aa to the Comm Law. a 


Ow as en thoſe chings which have 

N beene accounted but in a:certain meaſure of 

the Eccleſiaſticall cogniſance; & yet not withſtand» ® 

p have anciently, in a manner, been tried wholly 

Eccleſiaſticall Courts, ſuch as are matters of 

Nffamation, ànd matters of Baſtardie, both which 

ww adays are moch challenged by the Temporall 

ours, to be of iheir cogniſance. But here firſt of 

a mation, then of Baſtardie. 

o diffame therefore is, as Bartol ſaith, to utter — ts 

N tproachfull (preches of another, with an intent — * 

„ > raiſe up an ill fame of him; and therefore him. 

| expreſſeth the adt it ſelſe in theſe words, 

famare, eſt in mala fama ponere. 

Albeit Diffamations properly conſiſt in words, 

may they alſo be done: by. writing, as by 

matory Libels, 8 alſo by deeds, as by ſignes & 

| 8 — of reproach; for theſe no leſſe ſhew the Liawoed © 
b — minde of the Diffamer, than words do: durbarirare 

amatory words are uttered either in ſome verb. qua- 
ng or jeſting mãner, ſo as facete & merry men ce de 


* doe, to make the W merry wherein . 


3 | they/eat, exocm. 
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' they are; or they are ſpoken by ſome that have 
ſome weakeneſſe, or vi mw he in their brain, 
either by drink, phrenſie, or other lightneſſe, or by 
any ralhneſfe in their tongue: or they are poured 
out upon ſome rankor and malice, by ſome that 
envy another, with intent to diffame him, & ſpread 

abroad a marter of diſgrace upon him. 

Ait. 4. I chey be ſpdlzen iu a jeſfing manner to make 
Ethic, cap. the co mpany merry if it bee in a ſine ſort deliver- 
antepenult, _— is by — 3 called — be is by 
beſ. 4.5, ot to be a vertue; S. Pau 
9 ie is condemned as a vice; but if it bee in homely 
® and e ſort delivered, then ĩs it accounted tu 
Extra de ba H 40f rudeneſſe or rufticitic; but whether 
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Preſumpt. way ſo ever they be uttered, there is, for the moſt 


., 1. 


„0 ad taken againſt them, unleſſe 
eby there any diſcredit to the party, 
upon whom ſuch jeſts axe broken, for then a 
they not without blame, Noxius enim lud us oft iu 
„ e, neicher can chat bee called a Jeſt or (port, 
, whereby a mans good name is hurt, or any crime 
I upon him 
The like maybe ſaid ofthoſe which peak hardly 
of any by the lubricitie of their — or weake+ 
—. — their — = _ the — 
t e ſuch words maliciou 
| fadl. 2 nn unpuniſbed, Lubricum exit 
Majeſtatis ling uæ non 2 bana — ve eſt, no th 
L fameſi. a a man inthiscaſe . ſpeak ill ofthe Prince hi 
| And the Civiſe Law is ſo ſarre ſrom taking hold of 
fork words in theſe caſcs, that the — him⸗ 
Joh fad of ee thus: Si id ex levitata 
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Shoreſſerit,comemnendam of; fi ex infania, mi ſerati- C. Si gui 
7 } | 


nimum eſt. | 2 Imperatori 
ebe cauſe of fach words bee rankor or inert 
then are chey altogether to be puniſhed, 


* 
"Ras | 


that there can be no juſt excuſe made for 


dach diffamatory words as proceed of malice, Bobic: cg. 


- * — . 
either matters of crime, or matters of deſect. - 7 de 


Such as imply matters of Crime, either are ſuch id 


Ames which it is expedient for the Common- provinc. de 


o 


th to know, as Treaſon, Felonic, Murther, ſent. 
, Adalcerie, and ſuch like, to the end they ecm. 
y receive due puniſhment, whereby God ma pat bs ver, 
ee pleaſed, and the Common-wealth ſatisfied: Or _ 
y are ſuch crimes or faults, which it is not ex- , hic ,- 
ent for the Coammon-wealth to be acquaint- fupr. 
& with; as where one calleth one prodigall, or 
&thrife; Foralbeic ir bee expedient for the 
Common-wealth,;that no man miſ-ſpend his eſtate, 
r chat the Common-wealch * hath az it were an 
intereſt in every private Subjects Rate, yet this is 


mther his owne hurt, than any other mans, and 


which hee ſpends awiy unthriftily, com- 
only turnes to another better ſubjeRs gaine, 
reby the Common wealch is relieved in one, 
it loſt in another; and for the moſt part there 


A oo great corruption of manners: in the example 


thereof, 


OY great while it was before the Lawes of this 
Land tooke knowledge of Diffamations, as count- 


g them things belonging to the Spirituall Law, fo 
hey were proſecuted, as may appeare by 
og Y 4 certain 
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Ten. 12. 
Hen. 7. fol. 


certaing-. Judgements aud - goolultations. which 


have iſſued out thereon: but now let men proſecute 


22. Ki. them never fo. duely, yet Protiibicions goe out on 


Nes. 


C. ad L. 
Tuliam. 
repetunda- 
rum. I. 1. 


G2. 
F. de aqua: 


Plu. arcen- 
da. I. d. 


them daily, & ſundry others are drawn to the com- 
mon Law Courts by action of the caſe; wherein 
they have ſo infcanſchiſed themſelves, as that they, 


take upon them to confine the Eccleſiaſticall Law 


how farre it ſhall gac therein. Which limĩtatiom 
notwithſtanding, as farre as I can conccive, are but 
diſtinctions without differences, and ſo are in yery, 
deed hut bare Synouomiec, that is, diverſe names 
expreſſing one thing: for all the words in the (aid 
limitation inferre no more than this, that Eccles, 
ſiaſticall men are not to deale in matters of 
Diffa mation, but here the matter. of Diff mation 
is onely Eecleſiaſticall; and yet I. reverence the 
Author thereof as a great man, and of like excel. 
encie in this Law, as Papinian was in the other, 
aw, and this I think tobe commendation 9 
or never any Lawyer in former age had mor 
— Hen or eulogie of wit . himſelſe 
ad. 9 2 Tk 
In the firſt of theſe caſes, if a man, proceede by, 
ordinary courſe of Law, either for the puniſhmeng, Þ 
or the — as by preſenting the offender . 
Ordinary, or indicting him before the Temporall; I th 
Judge, or by admoniſhing him by any charitable; 
denunciation, with purpoſe to amend him, and to 
recall him from ſuch offenſive waies as hee is char- 
ged to walke in: Or do any thing in Judgement 
for the defence of his one cauſe, as in ohjecting 


ſome thing againſt the partie himfelic, or Hit 


witneſſes 


and Ecclfuſtical! Low. 343 


witneſſes, either for the elevating, or diſcrediting £.Proculug - / 
pf the truth of the cauſe, or the reftimony of tha . fo. 
wicneſſes; there can be no advantage taken againſt fa. 7H 
him for he cannot be ſaid to defame, which uſeth 9 
he liberticithe Law gives him: albeit in this caſe infeg, 
me ad viſethat a man (hal object none of theſe 2 de regut; 
matters againſt another in judgement, but when Joris: J. 
his.cauſe neceſſarily requires ſuch things to be f4Sum f. 
ſpoken for the defence thereof, and that the partie videtur 
that objecteth them doth proteſt he doth it not 
"With a calumnious minde, but that the deſence of 
is cauſe otherwiſe would not be juſtified, | 
But if any man doe any of thefe.things maliti» 
gully, with purpoſe rather to . utter his one Z. Labeo de 
ankred ſtomacke, than that hee would benefit the J. bell. lat. 
pmmon wealth thereby, then is hee puniſhable: — ara 
ene it be behoofefull for the Common . ; 
ealch that bad mens faults ſhonld be maniſeſted, . ad. 1. 
at ſo wickedneſſe may be puniſhed; yet is it not Aguileam l. 
they ſhoold be uttered in reproach and choller. // ita vul- 
che ſecond ſort, although there be ſome that 
ntaine pettie crimes, yet are they many times ſo 
yolous, as that they yeeld no action: for fri vo- 
bus and ſmall things the Law regardeth not. | 
For ſuch Diffamations as ariſe upon defects, if 
he deſects be eee the contagion thereof 
to be feared, unleſſe the people be ſorewarned of 
danger that may enſue chereon, as in caſes of 
rolle, the Plagye, the French Pom and other 
>-infetious diſcaſes, and that it be revealed 
a ſincere minde, rather to cauſe men to reſral- 
er companie for age of che lnſBion tha 
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wat = : ofany malicious ebe weed 5 
5. 3 it is no Diffamation. But fe 
1 ucterec im any ſpleene or choller againft the 
ES . partie defeQtive; then is it adtionablez for ir is an 
& ni ancivile n y open another mans defect: but 
” ques. iche fuck, as it nothing availeth the 
| part. 4 Common wellth'they ſhould be knowne; as where 
10 chan ob jecteth againſt another any im 
oſ tis made, or deformitic of his body, which hee 
had from his etadle, or hath happened to him by 
any accident” without any default of his, and cans 
not be ek remedied; or reprocheth him with 
any bis fate or condition, wherewith hee 
- not jufly tobe charged, neither is there any 2025 
cCauſe offered the-diffamer why hee ſhould uſe 
8 — ſpeeches against the other, then'ivif 
iſhable: , For that ſuch things tend 
y to contutgelie and — which the Law 
YA Sag all neanes to reprefſe, for that thereby 
charitie betweene man and” man is violated, and 
> ops ofthe Common-weiſth is many rites 
ES | 5 the Ci lla 
pro in theſe cauſes in the Cavi w 
was of two forts: for it was either ad publicus 
viadidiom,” of ele; 2 priustum intereſſe, as the 
partic in one made his cholte the | 
F. L 24% Publica oindjBlem, face 
| Corneliam Diffamed,; 'fou to have dhe Diffamer recant 
I. in confti- words; or tet de ſome open and infafnous 
putionibus. purifhnent/ for his raſh and” malicious ſpeeches, 
Fx. whereby ir might be publikely'knowne abroad 
hat he did theother wrong, xt, 


ut contra» 


w 1 * p ws © N A net as 4 = 4 2 7 «> 3 4 u . p 


» the recalling of the ſlaunderous 
ere given out againſt him, but eſteemed his 
ſome great rate (s that hee would not for aq, 
thonſand pounds; or more or leſſe quamtiric ac- 


| 


| wh to have his credit ſalved by re ce in 
money, as the Judge or Juric, upon of his 
rth and place, ſhall eſteeme it, and taxe it. In 
A actions, hee that ſued ad Heng vindidlam, 
aid had followed fo. farre, as that he had brought 
to a Recantation or a publike diſgrace, could 
not have recompence of his credit by money, fave 
pnely» in caſe of commutation: neither hee that 
had got his credic velued by money, could have a 
e diſgrace alfo minded for his ſatisfa&i 

Ex — way hee had choſen, with that he 
reſted contented, for that ireſull mens wratht 
-therwiſe would never have beene ſatisſied, and the 
— of theſ actions otherwiſe would de 
Theſe two kindes of proceedings the Princes 
2 Sages of former ages ſeeme to have ſorted to 

two kindes of Tariſdigion that arc 

i, the one Spirituall, the other Temporall: and 
therefore the Law of the Land it ſelſe faith, in a 
tauſe of Diffamation, when money is not demand- 
* but a thing done for puniſhment of ſinne, which 


as ike the Civilians fay, when it is 
MO vindictam, it be tryed in 


the Spiritual Courts; whercupon by argument of 


ben he e ſc de ver- 
unn en he e 22 


credit ation. I ſti- 


pulat ionum 


as he worth and calling of the perſon is, dicat. 7 
ave. had ſuch ſpeeches gone out of him) and ſo uit ab alia 


3 346 A view of the \Civile | 
---; + ,* countrarylenſc it followerth, that where'the puniſh. 
Laie amt — Amos not required, but amends in money 

nn demandedꝭ there it is to be tryed in the Tempor« 

„all Court, for the Law would chat every man 
mould have his remedie agreeable to reaſon in 
hat ſort him beſt liketh. And therefore be the 
'»* faule- what it may be, that the words of the 
Diffamation do ſound unto, as long as it ſtands but 
in words, and the partic doth not take upon him to 
Juſtiſie the matter that is compriſed under thoſe 
words, and doth ſeeke but for the puniſhment of 
the ſlanderbus words onely, ſo long it is to be 
tried at the Spirituall Lawsfor the Law ſpeaketh 
in generall in caſes of Diffamation, where puniſh« 
ment of ſinne onely is required: fo that where a 
man is called Traitor, Felon, or murtherer, ar any 
other crime belonging unto the Common Law, be 
ing every one of them words of great diffamati 
ſo the parge [therein ſeeke puniſhment onely, 
not his private intereſt; there the Spirituall Law is 
to hold plea thereof. For where the Law doth not 
diſtinguiſh, there neither ought wee to diſtinguiſh: 
but the Lawhath ſaid in generall, that cauſe of 
Diffamation, whoſe proſecution is thus qualified; 
do belong unto the tryall of the Spirituall Law: 
and therefore even thole caſes before remembred 
where the partic followeth this kinde of proſecutis 
ons, ought by that Law to belong unto the Spiritu» 
all Court, as on the contrarie fide, Spiricuall cauſes 
of Diffamation being propounded to a peguniarie 
end ought to be ordered in a Temporall Court, 
But where any man takes upon him to * } 


x > 2 = © ef 
N 
.” * 2 * 

* 


a s 


oO 6:5 eu Yee eanGofoww ID cHEOoa”CNGOEAOOS 2M 7 


77 Prohibiced, but theparticular croſſing of matters 


after 


x and Eccleſiaſticall Lam. 347 
"the crime that hee hath objected, there either 
Pourt is to hold plea of the crime that properly 
beſc geth to that Court, for that now words are 
o longer in queſtion, but matter is i tryall, he- 
"ther the partic diffamed hath indeed committed 
that offence that he is charged withall or noz 
' which can be tryed in no other Court, than in that 
to which it doth properly appertaine. And that 
this was the courſe anciently held in matters of 
Diffamation betweene the Eccleſiaſtiacll and Com- 
mon Law, it is manifcſt by the Statute of 2. of Ea 
hard the 3. chapter 11. where altough the Statute 
"taxeth the perverſe dealing of ſuch, who when 
they had been indicted before the Sherifes in their 
Returne, and after delivered by Inqueſt before the 
Juſtice of the Aſſiſe, did ſue the indictors in the 
irituall Court, ſurmiſing againſt them that they 
had diffamed them, and therefore in that caſe for- 
bad the like ſuits; for that juſtice thereby was 
hindered, and many people were feared to indi& 
—_— : yet that Statute plainly ſheweth that ia 
M other caſes of Diffamation riſing out of Tem- 
orall crimes beſide this, the Eccleſiafticall Law 
the cagniſance :/ and that this was forbidden, 
was not for that words of this nature, could not 
cenſured. at the Eccleſiaſticall Law, when 
iſhment of fin onely is required, but for that ĩt 
waz nor fit that thoſe things, which had beene once 
ordered in one Court, ſhould be called againe to 
| Examination in another: and thereſore the generall 
proceeding in matters of Diffamation, is not there 
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after Judgement is there teptehended. 


So that the diſtinction whereofl formerly ſpale, 


which taketh upon ĩt to determine when a caſe 
Diffamatlom is of the Temporall cogniſance, 

when of the Ecclefiafticall, cannot here take place; 
for that it is con to the former Statute ar 


Decree that divided theſe caſes iu to Temporall or 
Ecclcfiafticall cogniſance by the varietie of the 


proſecution thereof, and that it is contrarie to the 
rp that hath confirmed this proſecus 
tion in either Court, but eſpecially in the Eccleſi- 
afticall Court, which hath ſtill holden the triall of 
ſuch Diffamations wherein fin hath bin only ſought 
to be puniſhed,” untill now of late, that mem hau 
ſtept over the bankes, of their authoritic and con- 
founded either Juriſdiction with the promiſcuous 
as one of another; when as the Statute it ſelſe is 
plaine, that the Authors. of this Statute or Decree 
 whetherſveyer you call it, which ſet theſe bounds 

to dther Law, in ing upon matters of 

Diffamation, not ſo mach the qualitie of 


the manner of proceeding therein, ayming in th 


at venditt, which is to be ſought out 
of the Eccl { Law,and in the other at privatd 
intereſt, which is to be had out of the Temporal 


Law, 41 144.4 


way to be attendant un a 
ether achon that is of — or itapor- 
lt. | cance 


| nd Ecclefioſticell La. 349 


arice than it ſelſe is: for this one of thoſe Actions 
whick for the ſpeciall preheminence thereof, arc 
TalleJ Afijones prejudiciales, that is, fuch that 
aw ſmaller cauſes unto them, but themſelves arc 
grawne of none other, but ſuch as are like princi- 
yall. or greater than themſelves are. So that ur 
the manner of procceding bring theſe cauſes under 
the ce e of the Common Law, in ſuch ſort as 
have before ſhewed, the coupling of them with 
mother matter of the ſame Law, will hardly bring 
under the triall thereof; for that there be few 
? greater then it ſelſe is,ſo that if the crime be 
Feclefiaticall howſovever it toucheth a Tempor- 
lll cauſe, the tryall (hall be ſtill at the Eccleſiaſticall 
law. And the ſame that I fay of Diffamations 
Ming out of Eccleſiaſlicall crimes, I hold alſo 
w. be true in Diffamations ſpringing out of 


Temporall crimes, where puniſhment is required 


br the offenge committed, and amends in mony 
Knot demanded, unleſſe happily that grow of pe- 
injoyned, which, the offender will redeeme 
by giving mony to the Judge, or to the party grie- 
bed. And this I take to be a farre Cece im ation 
e titber Law, having the ground of the Civile 
aw, and a Statute of the Common Law, and 
@nimon reaſon it ſelſe for it, than the other di- 
we is; which ſo diftinguiſheth this buſinefſe, as 
Wi makes it reſt in the mouth of the Judge 
which-cauſe of Diffawation is meere ſpiritual and 
ich not, which were not to be done if there 
Mere clear dealing in the matter: for Lawes are 
tobe made, as that as little as may be, be left to 


Nen tlie 


r . M ,=ůãmda, .. 
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the diſcetion of the) bur all be reſſed 
| Judge, exp * 


e as the nature e cauſe will give leaves 


Which albeit it be _ to — for the varĩetie of 


the caſes that every never thought 
on before, yet has 15 2 be 1 
may bc; for this libertic of leaving many things t 


the Judges diſcretion,is many times great occaſion 


of confufion in Judicature, ſaying ſometimes i 
and ſometimes that, as his private humor 


dead bim: and therefore a plaine diſtinction bes 


tweene both the Lawes were beſt, that ever 
150 lee, and fay what is proper to cither of em, 


'SECT. 2. 


ber the ſis of Baſtardie, as well in the principal 
t in the incident that * unto the Eccleſins 


_ Ricall Lay, 


Nd thus farr as concerning matters of pile 
A mation, Now followeth that] ſpeake of 


matters of Baſtardic. 
Baſtardie is an unla wfull Rate of birth, difabled/ 


by divine and humane Lawes to ſucceed in inhers 
| 4 


Itarice. 
Of Baſtards, ſome arc 2 and borne of fingle 


women, ( in which ranke alſo1 put widowes) ſome 


other of married women. 4 
Of fingle women, ſome are ſuch as a man may 


make his wiſe, if himſclfe be ſole, and unmarri 


as thoſe that are kept as Concubines i in place ofs' 


mans wife; ſome other are ſuch as a —— 


red fo — 
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Piten by married men or e men, were ealled 
rii, who. for the moſt part are putative chil- 
en, and their father is not otherwiſe known then 


the Workers ochers confeſſion, which ſome times faith 
we , ſome n Ifidore ſaith, they 
e ſo called becauſe they were borne out of pu- 
y, for that ſuch kinde of luſt is contrary to holy 
rimony, whoſe bed is undefiled, and therefore 
Mother is corrupt and abominable. 
But where any was borne of a woman ſingle or 
chat Frofiitvted her ſelfe to every mans 
alure,. and made publick. profeſlion of her ſelfe 
barlot, (ſuch as they are whom the Law 
heſe were called Maugeres. 

Were begotten of married women 

e FM o 


en 
<= AA ²˙ A 


0 
'3 


ey ſcemed to be bn : 

than 5 arti re called Na. 

rd feavers ,*Hecaiiſe they iuntate 
PN nie Feaver la heat, and other 
+ helrfier” ——.— wars. 


were la | 
55 child could be hi; ry. at 
Ae of Nw 3 Were ſo known ts Þ 


keep * rag er, as that Da eee 


t gut pats 
be de Ah hertrs fülle whe yet in th 
21 a wiſhio this Reale tilefſe the h 
the time of ilie beyond the 
the Rule of th Len hold true, Paver eft . 
iæ demonſtrant. : _ 950 1 
he moſt hefariouis aud laſt KinJ of Baſtards 
they whom the Law callerh Threſtuofi , which" 
begot between Aſcendents and Deſcendents in 
Auitum, and berween Collarerals, (h farre a the 
Divine Pr nion of the” right int 
thereof doch Hretch it ſelfe. 7 
The effekts bf, theſe ſorts of Baſtardlies are a- 


verſe. 
Firſt, it Raine the bloud, for thar be cher by 


he 
not 
Baſtard, neither chal Jeng Hg 1 
from the Fat jer or Mother, for tf 9 Marek 19 
LS and borne. out of Matfirhofiy, Ach 18 this ; 
ſtep to Honor:, and therefore 77 | 
Hb. 13 4, — , wher 


cafily ſub- 


a to 


vm all 


ie, and are next of kin by lawfull ſucceſſion, and 
nat by unlawful con junction. 
| f To legitimate him that was a Baſtard , wheti 
ee could no claime be made unto his births 

I but by grace, 24 the Romans were ſun · 

* © &y wayes; firſt where the Father of the Baſtard 
es being boch fingle perſons ) married the Wo- 
mw, by whom he begot the child; ſecondly, 
re the father did by bis laſt Will and Teſta- 
, or by ſome publick inſtrument ſubſcribed b 
3 | itnefſe, name him to be his naturall and lawfull 

ne, or {imply his ſonne, without the addition 
any of cheſe. ewo words, baſe, or naturall, and 
dere withall did make him his heire, which could 
be, but in ſuch caſes only, where the Father 

no other naturall and lawfull childe left a- 


i dly, whereas the Prince by bis Reſcript,or 
by their Decrce, did doe any one that 
as to grant them the favour of leglcimation, 


h was done, for the moſt part, in ſuch caſes 
Z 2 only 


ö C 
* » 
£ 
5 5 
| Ni 
# 


in this Rea nonc wo the foreſaid le 4.8 
Ne een e, 48 as- I cankearne / t only 
ich is done b Parliament, ans v 4 
28.8. . ) rarely ; for befides thoſe that King King Heu d 
Aghe did in the varicty & murability of his mind 
1, Mar. 1. towards his own iffue,' 1 think there cannot be Þ 
parkament. n les ſhewed: for , 2 22 1 
. wrought by ſubſequent Marriage; b : | 
anciently preſſed by the Clergy of this Lav [and,to 
admitted in like ſort," as it it uſed in other Lar ds, 
where the Eccleſiaſticall Law taketh place; it was 
rejefted by the Earles and Barons with one vou 
and anſwer was made, that they would not ch 
the Lawes of the Realme ia that point, which de 
that time had been uſed and approved. All tha cf 
cafes of Baſtardie in other Lands, whether they be 
ſuch'or not (ach ,are triable by the Ecclefiaſtica 
Law: But here with us it is queſtionable , to whi 
Law, and how farre they doe appertaine, wack 
to the Eccleſiaſticall or Temporall. 
For the matter of Baftarche, what it is, the 2 
clefjaſticall Law, and the Temporall differ not, J 
there! is a diverſit ny between them in the — by 
on thereof, for rhe Eccleſiaſtical Law bringeth 
two waies in Judgement; the one incideytly,thet 
ther rrincipally; but the Common Law m J 
two ſorts thereof, the one generall, the other ſpo 
Gall :* But firſt of the Ecclcfialticall diviſion , the] be 
of the Temporall. * 
14e — 
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ardie is then ſaid to be incidently propounded, 
en it is ſaid in barre of ſome other thing, thats 
napally commenced; as when one ſucth for an 

ertance that he pretendeth is due unto him by 
„ Bs nativitie, an other croſſeth him therein, by 
1 j Ring againſt him baftardic, with purpoſe to 
dude him from his action in the inheritance: 
re the barre is in the incident, becauſe it comes 
£ Faclufively to the action of inheritance, but the 
on for ch: inheritance it ſelfe was in the princi- 

I ll, for that it was begun in conſideration of the 
= ahcricance, and not with intent to prove himſelfe 
amate: which happily hee never dreamed of, 
7 1 n he firſt entered his action for the inheritance. 
ich caſe; he which is charged with the baſtar- 
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„ may require hicnſelfe to be admitted to prove 


tele legidmate, before the Eccleſiaſticall Judge, 


2 Glanvill 
ee lth. 7. cap. 
13. 


pp i er, if 
hey de Ordinarie, as concerning the nativity of him 
bat is burthened to be a Baſtard, That is, whether 
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| 1356 4 1 
qe is ore cher 
c ourt, 
* 2 — agalnſt the Inheritance. 4 
| E ddt ts th is then taken to bee principel ly 
d, 'when cither one findiog hi 
Sf Gin ſome malicious ſpeech of his 
verſurie, reproaching him with Baſtardie, or 
gelbe eating e to be impeached in his good name, ot 
right, doth take a courſe to cleere his nat, 
vity, by calling into the Law', him or them y 
whom hee is reproached, or feareth to beg 
impeached in his right and "credit, to ſee him; to 4 
prove himſelfe legitimate, and to alledge & objett [ 
againſt ic, if they ought have, or can have . 
contrary: which if either they doe nor dong 1 
the utmoſt what they can, can 1 
matter againſt his proofe, but that it Rand: f 
good and effectuall in Law, to all intents and pups F 
poſes whatſoever ( although perhaps her 8 
fhall not be able to carry the. inheritance, 8 
that it appertaineth not to the Eccleſiaſticall L 
to judge of Lands, Tenements or pede 4 
alſo for that there is a preciſe forme ſet ; 
Statute, how ſuits of this nature ſhall be rec 
ed ) yer if no oppoſite or contradifer ap 
herein, and the ſait was onely taken in hand again 
ſuch, as either openly reproached him, or ſecret 
bored abroad flanderous ſpeeches, as con | 
his legitimation: it is not to be doubted, but by 
decident alſo it will be good for the inter auer d Tm 
_ Fife, for where a mans legitimation is ſufpciemiy 
proved, thereon followeth all things which naw | 
rally thereto * But if any man urge the forme 
of 
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che dran een 1 
| for chat otherwiſe ir 
k Abe | Sway all that was done before, fo 

e as it may concrae the et 
e but in a capſcquence, by collag- 
. This kinde af. procecdling, — — much 
e in uſe in ſormer times then iris now, and 
hexer any oppofitian made againſt it: but now it 
pech not altogerher clecre without contradiction, 
other —.— are offenſively taken, Which 
withſtanding have good —— and ſuſticient 
. . rrant for them. 
i And ſo farre as concerning. the Eccleſſaſiicall 
Froccedings in this buſineſſe: Now to the Tempor- 
i L forts of them. 
Generall Baſtarilie is ſo called. becauſe it comes 
4 p incideatly, andi is in groſſe object: d againſt ſome 
4 ſac in a matter principall, to diſappoint his 
„This ſuit, becauſe it is of the Eccleũaſticall 
nifance, it is ſent by the Kings writ to the 
: Dr wich oectaint additions ſor more 
| — of the inquirie thereof; as that whether 
chat is chacged with che B iſtardie, were borne 
Þ lawfull Matrimonie, or out of Matrimonie, or Lib. Intrac. 
ether he were born? before his Father and fol. 33. 
other were, lawhally conraftcd to gether in 
ty | Matcimony , or after. All which the Ordinarie 
| makes inquirie- upon by his ewne: Ordinarie and 
as | -paſtorall authoritie; for that matters of Baſtardy 
doe originally belong to the Eecleliaſticall Court, 
ay | dad not the Temporall: And as hee findes the 
abs mech of the Matter by due examination to bee 
p 


| 
xe | 
to 
0 
l 
urs 
Al z 


* +1790 Z 4 this 


| this, or that, ſo hee pronounceth ſor ti | 
his oe Conſiſt orie, and makes ce — 
upon to che Kings Court ac ys and as ne 
ouncah fo the Temporall Jacke ole 

atence in their Judge ments, either for, or againſi 
the Inheritance that is in queſti em. 
Fpeciall Baſtardy they ſay is that where the 
Matrimony is confeſſed, but the priority or 1 
erioritie of the Nativity of bim whoſe birth is in 
ueſtion, is controverſed; which to my thinking 
it | conceive aright, is no other thing then ths: F 
encrall baſtardie, tranſported in words, but agres 1 
in ſubſtance & matter with the other: for even 
theſe things which they pretend make ſpecial $1 
Baſtardie, are parts and members of the g 1 
Baſtardie, and are either confefſed or inquired ups 
by vertue of the Kings writ in the ſame: For firſt for $1 
the Matrimonie that is here mentioned, it ĩs ther $1 
agniſed both by the Plaintife in pleading ot it, and 
the Defendant in the anſwering thereto, and there? 
fore the Plaintifes plea is thus; Thou art a Baftardy J 

for that thou waft borne before thy parents wen 
lawfully contracted together in Marriage, or be 
fore their Marriage was ſolemnized in the face of: J 1 
the Church: To which the Defendants reply i, 
am no Baſtard, for that I was + borne in Jawhilt: F* 
Matrimony, or that | was borne after that ] 
Father and Mother were lawfully married trogetbert; Þ 4 
In both which you ſee, there is'a Marriage confeſſed) þ £ 
and the queſtion onely is of the priority or po- 2 
ſteriority of the nativity of him that is e . 
withall, whether it happened before, or aſter his J'g 
fits . parem 
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e e Bart ee ei pine 
abe g aud yet t priority: 
JO of nativi vity, by vertue-of the Kings 
i, comesno lein ing inquiric to the Ordinarie 
ie caſe — than they make 
obe.trave in the ſpeciall Baſtardieʒ and 
| the writ to the Ordinary for generall 
He, is conceived in this manner: viz. Inqui- 
—— pars rea, genitus vel natus i me 
it ante Matrimonium contradum inter talem fol. 33. 
* em ſuum, & talem Matrem ſuam: vel poſt, So Glanvill 
t either they muſt confeſſe there is no ſugh. 113. 7. cop. 
aſtardic, as — make ſhew there is, diverſe from 13. 
t is tried re the Ecclefiafticall Judge, or 
at themſelves doe confound the members that 
pald divide the ſame, and make them one, or the 
her, as them li; for both ſimply they commot be, 
fſe they be diſtinguiſhed with other notes and 
ferences, than hitherto I finde they are, But to 
ay the truth, if theſe things be well weighed and 
onfadered, ſpeciall Baſtardie is * elſe, but 
1 defnition of the enerall, and the general 
Nine is nothing but t e definite of the peciall : 
r whoſoever is born out of, or before le lawfull 
I Matrimonic, hee is a Baſtard, and he againe is a 
il F- Baſtard that is borne before, or out of lawfull 
3 Kuirimony,ſo that, theſe things to bee a Baſtard, 
9 nd to bee borne out of lawfull Matrimony are 
» | convertible-one with the other: ſo then as it were 
ry hard to make a divorce betweene theſe things 
ſo neere in nature one to the other, being 
fn — terme one to the other; fo hard againe 
1+ WES it 
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; it were in dende to theſe . 
chunt are ſo nrere in — 11 — 
becauſe they are the fame; in — nature 

m the other ate, and chereſore Zodem jure ceuſeri 
12. 4.6. 2. | debent; And alſo us continentiæ cm ſarum dividant ur, 
cc nouimis e abfurditie in = than it à 4 
groffencfſe other learning, to nn 
or generall Maxime of the - 
, And fo eve hicherro as concerning the reaſons 
— Now y be brought againſt chis 
£2 ardie. Now it reſteth char ſhew by 
pteeedents, chat both theſe ſorts of Baſtardỹ 
d to the Ecclefiafticall Conrs Þ 
— . the firft — md is in the inci- 
dem the ather in the principal: and the precedent 
is no leſſe antiehe- hex Henry the ſeconds time, a4 
that which happened under Ale ander the third; Þ. 
— the yeare of our Lord 1160. and the cal ' 
is 
Cap.Lanir. A cortaine man of Norwich Diocefle called k. f 
Cie: hadiffue I. ubo had a Son called C. El. H. de- 
legitimi, fing before R. H. the Father, C.H. ſucceeded in his 
Grandfathers Inheritance, his ſaid Grandfather | | 
dead; bur M.H. Brother to the ſaid:Grande þ © 
father, pretending that the ſaid I. H. was a Baſtard, | © 
draweth the faid C. H. to the Temporall Count A 
the Inheritance; whereapon C. H. called be 
d M. H. into the Biſhop'of Norwich his Court, 
for the triall of his nativity; but the Biſhop long 
ing the cauſe, C. H. appealed to the Popꝶ © op 
who delegated the ſune cauſe to the Biſhop i 
Excefrr; and the Abbot of Hereford, wich orden, ; 


. ——-— IR 

oneths, prove t whi et Je - 

. that then they fhould intimate the fame to the 

ecular Judge, before whom the inheritancr was 

n queſtion, that he ſhould not ftay any longer 

the queſtion. of legitimation , but p tO 

adgement in the cauſe of the inheritance. Which 
pre ſic It, though it he beſore the Statute of 
Baftardic, made by Henry the 6. and fo no writ 
went from the Temporall Court, for the cerrificace 
thereof: yet it ſhewes, that the Temporall Judges 
n thoſe dayes did not proceed to Judgement in 
the principall cauſe, before the incidem were dect- 
ded by the Ordinaric; and that they counted 
Saftardy then to be of the Eccletiaſticalt cogniſanee; 
And that it was lawfull for him that was pretended 

"to be a Baſtard, to appeale from his Orqinarie, if 
nher the Ordinarie detracted the determination 
thereof, or were ſuſpected of parriality. - 
And thus facre — the incident. Ther is an other 
pach like precedent to this in the ſame Kings 
a yes, but that is in the principall, for that the in- 
lerance came not firſt in queſtion, but the 
zitimation it (clic, and the caſe is as ſollowet h. A 
ertain man called Ralyb, kept one Anuline, the 
wviſe of one Allin, by whom he was ſuppoſed to Cap, ca- 
| | begot one A ba, who alſo being married, ſam.ext.qui 
Hadi a Sonne called Richard; R alphe going beyond filii ſunt 
the Sea, leſt Richard and his Mother Agatha in {cgittmi. 
e, | paſſeſsion- of all his goods and lands; but newes be- 

s aftet brought, that the ſaid Ralyhe wus dead - 
beyond the Sea, Francis rhe Brother of the ſaid 
* | R alphe, 
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360% Aview of # C, f 
of all t and lands he had of the aid Ralhb 
his Grandfather, for that he did pretend the aid 
Agatba his Niece, and Mother of the ſaid Richarj 
was not borne. of lawfull ' Matrimonie, ſo that 
neither ſhee her ſelſe, nor her ſonne ought td 
ſucceed the Brother of the ſaid Francu, but tha 
the inheritance thereof did belong unto himfſelfe 3 
whereupon the ſaid Richard jay Fn ſpoyled by 
Francis his great uncle, obtained Letters of reſtitus BY 
don to the Biſhop ſof London, the B. of Vorceſte 
and the B. of Exceſter under this forme: That be? 
fore they entred into the principall cauſe , which 
was this, Whether the aid Agatba were borne in 
lawfull Matrimonie, or not, they ſhould reftore the 
ſaid Richard ro his Grandfathery inheritance, Bu FS 
the Bilbppiof Rome, after under underitandingby. F. 


the ſaid Delegates , that the plea of inheritance #*% 
within this. Realme, did not belong unto. the. 
Church, hut unto the King, recall'd that part 0 4 
his reſcript, which : concerned the reftitution of th 
ſaid Richard to his inheritance, and gave order ti 
the ſoreſaid Biſhops, to proceed in the cauſe of le? 


wa | 
. 
a 
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itimatio; willing them to inquire, whether the laid F 
atha were borne of the aid Ancline in the liſe 4 
time of her busband Alin, & when the dwelt and 
cohabited with him, as with her husband of 1 
whether the ſaid Ralybe, Father of the ſaid Agatha, 
kept the ſaid Aneline openly and publickly, while 1 
the ſaid Al yet lived; And if they found it to be 
fo, then they ſhould pronounce her the ſaid i gaths 
to beg a Baſtard, for that Aueline her no 1 
could 
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d not be counted to be a wife, but a whore, 
hi Kh ing husbands bed, preſumed to keep 
ny; ny wit another;her husband yet being alive: 
ur if they found it otherwiſe then they ſhould 
ron „the faid Agatha to be legitimate. 
| which was done after the death of theſaid 
fo hand Ancline, as the Decretall it ſelfe ſhewes: 
W Jelthir was there any authoritie that oppoſed it 
114* een that procceding, but held it to be 
ood and lawfoll, though it were in terme of 
* Baftardic, for then that which they not 
| cal Al Hoc Baſtardĩie, was not borne. Befides 
9 it appeareth, that the Ordinar ies then did 
1 y in caſes of Baſtardie incidently, 
5 1 when a ſuit was before begun in the Com- 
mc Law, upon a trial of ioheritance, and that by 
| writ from the Temporall Courts, but even origin- 
, and that to prepare way unto inheritance, or 
V ocher good that was like to accrue unto a man 
Le or — avoid any incouvenjence that 
im from promotion, as may appeare 

y this bade following. Conſtitut. 


Prieſts in the beginaing of the Raigne of Henry o 
[- 3. = married ſe 15 , and their children — — 


. capable of all inheritance, and other he- ratis 4 
vefite — 2 night grow unto them by lawfull *neficis 
arciage, ſo that they were able to prove that Svend 
| their parents were lawfully married topether by 
inſtruments: which many children did, 
either upon hope of ſome preferment, that by 
ſueceſſion or otherwiſe was like to come unto 


2 of to avoid ſpme inconvenĩence that other- 
wiſe 


| * 


e eee 4 of that 6 
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—— was holden ;to all intents ac 
purpoſes, even in the Comman Law, for oche 10 
they would not ha ve ſo frequented it: = 1 | 
there was made no ve Law oy 
. and Minifters, but the Chi ch of Rox T . | 
againſt-ir ; (for that by that they” 
— Y curſe of Soules was 47 — 11 
—— of the Church waſted 
did by Orbe then Legate 2 Latere to Gregery the 
ninth order by a Conſtitution , that all Cacti i 
ſters as —— — expelled from ther 
Benefices, and their Wives and Children ſhould bo 
a out fuch 1 — 
ot during the time of the Marriage, cither 
by t or middle perſon , and that 
the EE —— due —— Church, 
did refide , and that their children 
: — — me forth ſhould” be diſabled to injoy” 
buoly orders, unleſſe they were otherwiſe ſavoura . 
bly ” Arne withall; which Conſtitution al- 
' thonghiewrought to that effeft ,to barre Priefty 
for that time of their ; untill the light of 
the Goſpdl barſt out , and ſhewed that that de- 
trine was errprious, Jet to o all other effoſta, che 
proceeding in the caſe of *Baftardie ſtood good 
a thing due to be done by holy Church. And 
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that he maketh of icall 1 5 
21 for one among the IS | 1 

the 


— i = - 
7 wh i; d © 
; * 8 


FR _. 1d Ecclfifticall Lov, 365 
ein thoſe daics there was no diſpute or practiſe 


And thus farre as concerning. thoſe thi 

hercir r Lawes are hindered 
Tewporall in their proceedings contrary to 
aw , — and Cuſtome anciently obſeryed, 
hich was the third part of my. general diviſion. 
w it followeth that I ſhew wherein the Ecclefi- 


tlicall Law may be relieved, and ſo both the 
wes know their own bounds, and not one to 

Ner- beare the other as they. doe at this day, to 
e great vexation of che Subject, and the intolera- 
Ele confulion of chem both, which ls the laſt part 
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e meanes bow, to relieve the Civill Law : that th 


57 two. fortſ; that two r are reqrired j 
2955 ft means, aud that the former of theſe 2.25 
Fight interpretation of Lawes, and what that iñ. 


T* means tberefore to relieve the profeſſion 3 
of the Civile Law are two. The firſt is, by | 
the reſtoring of thoſe things which have been po» © 
werfully by the Common-Law taken from them 
and the bringing of them back againe unto yrs f 
— _— 7 hem other is by 1 bn 
em the pra uch things as arc ry ' 
In the Common-weakth, and 6: to be reformed by f 
ſome Court, bat yet arc by no home-Law | | 
ded for, oft 
The firſt of theſe ſtands in two things, where 4 
the one is the right interpretation of the La 
Statures, and CibitSmes which are Written, and 
viſed inthe bchalfe of the Eccleſiaſtical Law, The th; 
other conſiſteth in the correcting and ſupplying of on 
ſuch Lawes and Statutes that are cither Mi 


eus or defective in the penning, made in > 
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as it is pretended) of the Ecclefia ro- 
ol be, cr er the unperfect - 
th reaf are — . for the moſt part 


7 Th he he right interpretation of the Law, Starnites, 
; xd Caſt real to the pra&iſe , Randerh 
0 ie — in 8 mouth, who not- 


jichſtanding hath that Parade from the Sove- 


Faigne, and that not to Judge according as him 
2 eh, aha according as the right of the cauſe 


"The fe og N or reformi that which is over- 
Jus, or defective, is in i nile ſo notwith- 
ding as that the Prince evermore breatheth 
| . 4 which is 82 r 

wes, Statutes, or Cuſtomes, are then in- 
rpreted when as the very plaine and naturall 
Enſe of them is ſought after, and ho forraine or 

Fa s expoſition is mixt with them; for that 
| h juſtice into worme- wood, and judgement 

10 gal: then that the Joe dge be not too ſubtill 
+ —— — but follow ſuch expoſition of 
| Lawes, as men of former age have uſed to make, 

they be not plainly abſurd, and erroneous, for 
of ſhifting of Interpretations breedeth great varĩ- 
ee lo mens ſtates, among ſuch as have buſy heads, 
162 | much. diſcr xp, 6 Law it ſelſe as though 

e were no certainty in it; with which although 
ke ſige Judges of our time cannot be charged, for 

at. that L know, yet (I cannot. tell how) men 
much complaing, the Lawes are farre otherwiſe 


— ia theſe Hieber they were in former 


0; ages 
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an which as it is an ordinary complaint in the 
emporall Courts; ſo it is not without cauſe} | 

much lamented at the Spirituall Court?, where the F 
interpretation upon the three Statutes of Tythes Þ 
made by King Heury the eight, and Edward his 
ſonge, among other inconſtancies' of other Lawey, 
hath ſuch great variety offenſe and underſtanding 
in ſundry points thereof, as that if the makers 
thereof were now alive , and the firſt expoſitory 
thereof fate in place of Judgement againe (the 
Statutes being meaſured by the interpretation they: 
now make of them) would hardly acknow 
them either to be the Statntes cherche then 
or the other did after expound, and declare: for e 
very of theſe Statutes and the ſenſe that was gives 
of them, was wholy for the benefitofthe — 
according to the tenor thereof; but as they now 
receive explication, they are not only not beneficis 
all unto the Church, bur the greateſt hinderanct 
to the ſame that may be; for hoods are made 
to jarre with che ſenſe, and the ſenſe with tut 
words, neither is there kept any right analogy in 
them: and therefore the Reverend Judges are ti 

be intreated ( becauſe they challenge unto them 
ſelves the opening of the Statutes alone, albeit pers 
adventure that be yet ſub judice; where the Statut 
of Eccleſiaſtlcall cauſes is to be interpreted) that I'uh 
they would recall ſuch exorbitant interpretations at 
as have of late gone abroad upon theſe Statutet : 
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and reſtore them to their ancient ſenſe and under t 

ſtanding. No man can ſo cunningly cloake an in 

terpretation, but another will be as'curining as hee Sia 
0 | | to 
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ſpie it out, and then the diſcredit will be the 

Wes. A ſmall errour ( faith Ariſtotle) in the be- Lib. t. 
Inning, is a great one in the end, and he that goeth Folitic« 
ut of the way a little, the longer be goeth on, the far- 

er he is off from the place bis voyage was to: and 

ore the ſpeedier returne into the my gain 

7 4 
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beſt. The old Proverbe is: He that goeth plain- 
goetb ſurely , which may be beſt verifyed in the 
poſition of the Law, if any where elſe ; for com- 
only men offend no where more dangerouſly 
man under the authority of the Law, and there- 
Ne one ſaith very well, that there are two ſalts re- 
Nied in a Fudge, the one of knowledge, whereby be 
Y bave skill to judge uprithtly; the other of conſci « 
ae, whereby he may be willing to judge according to 
et as bis kill leadeth him unto: both which be- 
Win the grave Judges, it is not to be doubted, 
mt they will be cafily induced to review their 
an, and their predeceſſors interpretations , and 
Muce ſuch exorbitant expoſitions as have ſcaped 
A thereof unto the right and naturall ſenſe there- 
which if perhaps they ſhall be loath to doe, 
x becauſe it mikes for them , or for ſome other 
I partiall reſpec, then humble ſupplication is 
ers. be made unto his Majeſty , that he himſelfe will 
te FEPlcaſed to give the right ſenſe of thoſe things 
h are in controverſy between both the Juriſ- 
ions: for his Majeſty by communicating his 
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| # it ority to his Judge to expound his Lawes, | 

eech not therẽby abdicate the ſame from himſelfe, 

i r that he may aſſume it againe unto him, when, 
A as often as he pleaſeth. Whoſe interpretation 
of A2 2 in 


41231 
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in that is to be preferred before theirs, firſt for” 
that his interpretation is impartiall as he that will 

gt weaken his left fide to make ſtrong his right 

(for ſo are theſe juriſdi&ions as they are referred” 
unto his politique body) but will afford them e- 

L. 1. num. guall grace, and fayour, that he may have like uſe 

8, C. de ofthem both, either in forraigne or domeſticall 

_—_ bufineſſe, as ener 1 * 4 _ that his 
um., Judges interpretation maketh right only to them 

—— E whom the cauſe is, but his highneſſe ex- 

puli ff. de poſition is a Law unto all, from which it is not # 

jaftit. & lawfull for any Subject to recede, neither is it res 

jure. verſeable by any, but by himſelfe, upon a ſecond F 

cogitationʒ or him that bath like authority as him 
ſelfe hath : and therefore moſt fit to be interpoſed If 
between Juriſdiction and JuriſdiQion, that the one 
party be not Judge againſt the other in his owne 
= cauſe, which is both abſurd and dangerous. 
And let this ſuffice for the right interpretation BF 
of Lawes and Statutes: Now it followeth that BE 
ſpeak ſomething of the ſupplies that may be mad? 
to the defefts that are in the ſame. 1 


8 E C * 2. i 1. 
| th 
ne: 


* 


YL 


The ſecond thing required to the firſt correfling of 
-, ſuperſtition, and ſupplying of defeftive Statutes, 
T, is not to be doubted, but it was the full mii a 
J and intent of the Lawmakers, which made 
'thaſe three Statutes to infeoffe the Ecclehiafticall 
Courts in che inh.titance of all thoſe cauſes tht YT 
| ate 
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compriſed in thoſe Statutes, ſave thoſe that 
by ſpeciall name exempted, and that they did 
the ſaid Statnte, as it were deliver unto them 
and quiet poſſeſſion of the ſame, for even ſo 
dry branches of the ſaid Statute do ſhew ,/as I 
ave elſewhere! made it manifcf} t and that there 
ch grown queſtion upon many —— thereof, 
id that the proſeſſors of the Eccleſiaſticall Law 
ve been interrupted in the quiet poſſeſſion there- 
commeth of the unperfe& penning of the ſame, 
A not of any juſt title or claim that may be made 
che profeſſors of the other Law thereunto: but 
is a thing not only proper to theſe three Sta- 
Wes, but alſo common to all other Statutes which 
ite writ of any Eccleſiaſticall cauſes within this 
Band; which notwithſtanding may be remedied, 
We ſeem good unto his ſacred Majeſty and the reſt 
ie wiſdome of the land aſſembly together at 
by time for the making of wholſome Lawes , and 
be reforming of the ſame, by ſupply of a few 
words in ſome places, or periods that are deſe- 
Give, and yet keeping the true meaning and ſenſe 
Icche ſame. | 
As for example in the Statute of the two and 
+ {hirticcth of Henry the eight, in the $: wherefore, 
{meer the beginning of the ſame Statute, the Statute 
ef grdering, that all perſons of this Realme, and 
e aher ofthe Kings Dominious ſhall truly, and 
A aectually ſer out, and pay all and fingular Tythes, 
= cording to the lawfall cuſtomes, and uſages of 
: ke Pariſhes where they grow, and become due: 
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Iiecauſe there is a rome made where — 
3 a 3 cuſtomes 
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euſtomes Rc uſages ſhall be tryed, in the Eccleſiaſti. 
call or Temporall Law; if theſe or the like worde 
had beene added to the fame (to be proved bes 
fore an Ecclefiafticall Judge after the forme of the 
Eccleſiaſticall Law, and not elſewhere ) the whole 


matter had beene cleare for that point. , 30 


And whereas againe in the end of the ſame 
Statute, there be ſome good words tending to the 
appropriating of theſe matters of Tythes, and ob» 
ligations, and other Ecclefiafticall duties to the 
Ecleſiaſticall Court: and that the remedie for them 
(hall be had in the Spirituall Court 3 to 
the ordinance of the firſt part of that Ad, and net 
otherwiſe: yet becauſe there is no penaltie to that 
att, buſie men eaſilie make a breach thereinto, for 
that Lawes without penalties, for the moſt part ard 
weake & of no force: if therefore this or the liks 
ſupply were made (if any man ſue for theſe, or 
like duties in any other Court, than in the King 
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Eccleſiaſticall court, the parties ſo ſuing, to forfeit F* 


the treble value of that which he ſued for, to 


recovered in the Kings Eccleſiaſticall Court, where N 


it onght to have bin commenced, by the way of 
Libells, or Articles, the one halfe thereof ſhall be to 
the King, the other to the partie grieved ) many 
of theſe ſuits would eaſily be met withall. Neither 
is it to the purpoſe that this is marter of mon 
and Lay-Fee that ſhould be in this ſort forfeited; 
and therefore is not Regularly to be ſued for in 
the Eccleſiaſticall Court; for ſeeing the cauſe i 
Eccleſiaſticall, upon which the matter of forfeiture 
ariſeth, it may be very well allowed, Ne continents 
50 cauſarum 
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oſargn - 2 and for that 7 12 
zjuriſdiction that is wronged may it 
ith a penaltie: beſide, we do by the like 
ht in the Eccleſiaſlicall courts recover expenles 
ſuits in Law, ſees of Advocates, & Proctors, & 
pony for redemption of fin, ſo that it will be no 
gange matter to have this kinde of ſuit allowed 
to the Eccleſiaſticall Court. 
Further, whereas there are in the Statute of 
ard the ſixt, chapter 13. in the beginning 
Moſt of the ſaid Statute two clauſes under paine 
forfcicare,one of treble value, for Tythes carried 
1 ay before they Were divided, ſet out, or agreed 
r: The other of double value where the Tythes 
were hurt or impared by the partie ſtopping or 
| ting him that had intereſt thereunto to carrie 
them away, or by withdrawing, or carrying them 
way himſelfe; & the ſame is ordered by a clauſe in 
> ſecond branch thereof reaching unto them 
Ich (for that a clanſe put in the end of two 
ſuntences, ſtretcheth ic ſelfe indifferently unto them 
FT both, if there be no more reaſon it ſhould belong 
bthe dhe than the other, as there is not in this 
aſc;for if it were nor ſo, the firſt penalty had no 
nder ſet down, how it might be recovered ) that 
ame ſhall be recovered according to the Kings 
gecleſiaſticall Law: to which if there were added 
e word C only ] and not elſe where, or other: 
ie, and they marciall:d in their right places, 
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— were nothing more ſure or ſtrong. 
Moreovet, whereas in the. firſt proviſo of that 
Statute it is decreed, that none (hall be compelled 
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to pay any manner of Tythes for any Heredirams 
te, which by the Lawes or . the 
ume, or by any Priviledge'; Preſeriptiong org 
mpoſition Reall, are not chargeable there with. 
all; vbereby it is doubt full in what Court the ſaid 


Exemptions are to be alledged: if there were in" 

ſerted theſe words, or other of like nature | the ſaid F# 
Lawes, Statutes, Priviledges, Preſcriptions; or BY 
Compoſitions reall to be alledged, argued, traveri - 


6d and determined before the ec bee Judy i 
Judge | 


onely according to the forme of the Eecleſia 


Lawes, and not eiſe- where] upon like ſorſeiture of f 


treble dammages, as is aforeſaid would make this 


poynt ſure unto the Eccleſiaſticall Law. * | 


Ovecand beſides this, whereas in the fams [4 


Statute there is a diſcharge allowed to barren 
heath, and waſte ground, in ſome for not payment 


of tythes, in other for the manner of payment o 
them for the ſpace of 7. yeares, after the impro- 
ving and converting of them into arrable ground 
or meadow; it would make the matter plaing 


which Law ſhould haue the pronouncing theres 
upon, if there were added theſe'or the like words 
So the ſame ground be proved in forme of Law 
inthe Eccleſiaſticall Court, to be barren, heath 


Laſtly, whereas in the faid Statute among other 


limitations of cauſes, - wherein the ''Ecelehafticalt 
Judge is not to deale by vertue of the (aid Statuti 
there is one in theſe words, neere the end of the 
faid Statute | Ne in any matter whereof the King 
Cour of right ought to have Juriſdiction] _ 
imita· 
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tand is o vage & large, that thereout there may 
eforgec — kindes of Prohibitions, as 
je Poets fained Vulcan ever made thunderbolts 
Jupiter, And therefore it were very well and 
bnſonant to the good meaning of the ſaid Statute, 
at this vageneſſe were' reſtrained and reduced to 
more certainty of matter, by theſe or like words, 
By any ancient Law or Statute of this Land.] 

. "And ſo farre as concerning. the imperfection of 
thefaid three Statutes, and how they may be 
mended and made. reducible to therfirftmeani 
nd ment ofthe makers thereof, by ſome ſmall 
boply, alteration, or change of words, the ſenſe 
and groand-worke ſtanding ever the ſame, accor- 
ding to the wiſdome of his Majeſtic, and his great 
CLounc | aſſembled in Parliament. 
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The ſecond Meane to relieve the Civile Law, which 
, by allowing it the pradiice of ſuch things as are 
v.grievances in be Common-wealth, and fit to be 
reformed by ſome Court, but yet are not otherwiſe 
provided for: And firſt of the grievances which 
concerne Parents and Children, and how they may 
be relieved, | 

AT Owit followeth; that I ſhew wherein tnje 
IN pratice of the —— 4: 
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which I compriſe the Civile Law; ſo f it 
, O rfarre as k 
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Law. And: that I may firſt begin with the picty of 
Fathers towards their Chil 
wards their Parents, which-is the beginning of 


taught that, not onely in the moſt bratiſh people 
that bee, but alſo ſetled it in the ſavageſt kinde of 


that which it ſelſe hath brought out, and the 
other to love againe that which hath brought it 
out: and yet, what Law is here in England, which 


provideth. for the one or the other, unleſſe it be the 


Statute of the xlii j. of Elizabeth? & that is but foo 
poore ſolkes children onely ( where otherwiſe 
F. de agno- they ſhould be a burthen to the Pariſn) but for 
ſcend. et the Parents themſelves, or other children that are 
alends caſt off, either by the negligence, or the unnatural 
anni neſſe of the one toward the other, there is no pro- 
ends Vifion at all. Vet by the -Civile Law there iss 
iiber vel purveiance made, whereby both the Father i 
© - Parentib. compelled to acknowledge his childe, ( if there bee 
any variance betweene the huſband and the wife 
F.de ventre upon any jealouſie or ſuſpicion of Adulterie, if the 
end fame cannot bee proved by the womans . owne 
Meets, confeſſion, by uitneſſes, by the act it ſelſe, or ſome 
# de officio other violent preſumption ) and to nouriſh and 
conſulis, I. maintaine the ſane; but if the fault appeare againſt 
nequicquam her, and it be ſo ſentenced by the Judge, then ma 
§. de plans. e as well refule: che one as the other: but for — 
8 . children 


uſe amongſt us) may bee increaſed to the ber hid | 
of the ſubjeſt, and the enlargement of the prov 
fellion, without the pre judice of the Commag 


& children 4 | 
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Common+wealths; for even Nature it ſelte hath 


beaſts that are upon the carth, the one to cheriſh” 
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nldren upon whom there is no ſuch doubt, the 
e garents may bee conſtrained to maintaine, clothe, 
d fecd them, and to ſet them out a portion of 
ea goods, ſo that either the State and facultic 
che Parents will beare it, or the children have 
deſerved to the contrary, whereſore they 
auld not in that fort be provided for, And as 
he Father in this ſort is bound unto the Child; ſo 
Childe againe is obliged unto his Parents, to 
ovide for their ſuſtenance, ſo far forth as their 
ilitie will reach unto: for it is very unnatural, 
at the Parents ſhould want, ſo long as the chil- 
en have meanes to releeve them. In both which 
"Gaſes, if either the Parents refuſe to admit of their 
'thildren, or the children _ refuſe to yeeld com- 
ort unto their Parents, the Judge may interpoſe 
his authoritie, and in joyne each to maintaine other 
according to their ability, and as to his diſcretion 
l ſeeme meet, which if any of them ſhould de- 
zy to yeeld unto, the Judge may, by Diſtreſſe of 
Ker oods taken and fold tothe value thereof 
[7 them to performe his order: and yet that 
anely in caſe of Maintenance, and not to diſcharge 
debts, wherein either of them ſtand bound unto 
their creditors. s 
A man here in Exgland dying, and leaving his 
wifc Executrix, (hee after marrying, carrieth away 
all his State unto her ſecond husband, who gives 
and ſpends thereof as him liſteth, without any 
regard of the children of the firſt busband, (by 
whom all, or moſt of thoſe goods came Jinſomuch, 
a many times thofe children when they come to 


age, 
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age, and are to goe abroad into the world, they 


have nothing to begin the world withall, whereby 
many of them come to beggerie, & others to more 
fearfull ends (for Neceſsitie, as the Proverb hath 
it , is a hard weapon) neither is there any meanes 
in this Common- wealth to relieve this miſchieſe, 
for ought I can learne: but by the Civile Law there 
is very good remedy; for by that Law, neither the 
woman ſurviving her husband, neither the man 
ſarviving his wiſe, having iſſue betweene them 
during the Matrimony, have the propertie of 


' thoſe goods, which cither Of them brougt one 16. 


the other, and are left behinde by the defunct; but 
the propertie 'is the childrens of the deceaſed, and 
the uſe or beneſite his or hers only which dork 
ſurvive, during his or her naturall life: which 
courſe if it were taken here in England, many poore 
fatherlefſe and motherleſſe Children would bee in 
better ſtate than they are; for then howſoever their 
—_ eſtate were hard, yet their future would be 
better, they ſhould be ſecured to enjoy their fathers 
or mothers right: neither could ſuch men or wo- 
men which marrie, or are married with perſons of 
this ſort, much complaine if this Law were eſtab- 
liſhed here, for ſo ſhould they have, though not a 
pony in an other mans ſtate, yet a long and 
ficiall fruition thereof, even ſo long as the 

rtie, in whom they were intereſſed did live: but 
— the returne thereof unto the right owners, the 
aw is ſo ſerupulous, that if the husband or wife 
doe remarrie, ĩt will have him that is to marrie tha 
-widow, bound with good ſuerties for due reftitu- 
8 tion 
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80 ofthe defunAs part, unto the children of the 


Former marriage. 


* 
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© The Grievances which ariſe by Executors, and bow 


4 they may be relieved. 


N other inconvenience there is in Executors 
I in this Land, Coſen german to the former, 
which goeth altogether uncontrouled, whereby I 


gzheſſe there is no Law in this Land to correct it: 


and that is, the trifling of Executors in paying of 
Legacies and bequeſts, under pretence 4 debts 
inknowne, which they make ſhew they muſt 
provide for,upon danger of their owne indemnitie; 
whereby many Legacies are never paid, but ſtand, 


wit were, ſuſpended: untill the day of doome. 


Againſt ths abuſe, the Civile Law hath two reme- 
des: One by exacting bond of the Executor, that Lr. . t. 2. 
ſhall pay the Legacies without fraud or deceit, & 3. . ut 


Fccording to the will of the defunctz the other, — 


that it he refuſe ſo to do, then tlie udge ma put _ | 
the partie complaynant in the pofſeſsjon of that X 


which is demanded: for it is not enough for the L. ber a- 


Heire or Executor to pretend a debt, do the end fi cui 


that hee ma ſtay the Legacie the Teſtator hath Plus fuam 
given, in his " had; barhe muſt make plaine and Kleides, 


manifeſt unto the ſudge, that there is ſuch a debt Hderegalæ 
owing, and that the ſuit thereupon is either already iran 
begun, or very like ta be begun in very ſhort time, tri. 


without fraud or colluſion, other wil many of hoſe 
| pretences 


pretences and threars my be vaine and eluſory. And 
in caſe there be any ſuch juſt cauſe of feare in dee 
or there be any ſuch ſuit in truth commenced up- 
von the ſame, the Exccutor may ſecure — 5 
1 To i bond or ſuertie from the Legatoric, that in caſe tha 
dolo h. ſi debt be evlcted of him, be ſhall repay to the Exe 
| Tegatarims cutor what he hath received: wherein, although ig Þ 
V. — pls may be aid, it is fafer for the Executor to ſecure? 
N 1 himſelſe by 3 the Legacie till in his hand, 
flaleidiam than to truſt upon fuerty or other caution, for that 
luieuerit. 


ſions many times are fraileʒ yet ſince this | 
kind of dealing is injurious to the Legatory, & the #4 
wich-holding thereof, for the moſt part, hath ng: Þ 
honeſt defence, but is grouuded upon deceit an 
covetouſnefſe, it were behoovefull for the com Fh 
mon- wealth, that ſuch ill dealing were redrefſed # F 
for ſo mens Wils , which are their laſt Ordinanceꝶ 


than the which, Princes have granted to.greatet) Bf 
. benefit tomengthantharin their life time they ma 
-- diſpoſe how their goods ſhall bee beſtowed after: By 
their death) ſhall have that end that the Teſtato By 
themſelves intended: which if they had known iy & 
their life time, their Executors would not have per- th 
formed ; they would never have put them in truſt: By 
as they did. Beſides, hereby the names of Execu- Fin 
teflamen. la tors which now are charged with manifold im 
nem facit putations, byiche ill dealing of ſome, ſhall by this” Ju 
tetum, I. 3. meanes be unburdened & reſtored: unto their fore Þ oe 
Fade mer credit, which was, to diſcharge the traſt that 
— \ by the deſunct was repoſed upon them: for the 
. Will of the defunct cannot het defrauded without 


pater fam · | 
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An other miſchieſe there is in Executors and 
2 Faw ofthis Land, but rather allowed & juttified 

uz and that is, when they have once got the 
choritie into their hands, and all at the 

wel rate, they will ſell away at the blohef 

ies they can, and anſwer the poore Children, 8e 

gatorics, for whoſe good they were appointed 
kecnrors, at the value inthe Iovenrarie A 

Leontrarie to all _ and reaſon: ſor by the Law, 
Executor is to fell nothing of thoſe things which ._ . 
ec teſt unto the Children, or Legatories, but ſuch ff. de reb. 
ings onely, which by keeping cannot bee kept, or 2% gud 
hich being kept, will be chargeable to the in- 
eritance: or otherwiſe the Teſtator were ſo in- 3 
bted, that his ſtate muſt needs be ſold, for the alienandi, 
Risfying of che Creditors: or laſtly, that he him- vel obligen- 
ehe ordered by his Will ſomething ſhould be ſold, 4%, ter. tit. 

dot for ſuch things as may be kept, and by keeping, 

ul not be the worſe, he ought preciſtly to preſerve 
em, ſpecially where the Teſtator hath bequeath- 
ay thing in kind. And if he ſell ought of 
r=: Fthoſ® things hee ought not to fell hee may 
est bell it but by the decree of the 
17 
vs. 
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5 *pc ed upon the fame, and upon j cavſe 
 { proved: before him? wherin if it appeare after, the 
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us gachge was abuſed, by any falſe / allegation and 
re | corrupt teſtimony, the ſale is void, and the Minor; 
at ben he comes to his full age, or within 5. yeares 


he ter, may reverſe & recover that which is thus 
ut bold by colluſion, out of the hands of him, to whom 
. = it 
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the Law. Aud chat it may nr wo ; 


1 . 


how. preciſe the Law is u this 
IE 5 —— 
& what not, I will ſet doune th 


ofthe |: Judge; 0 
awords of the Lawit fe, i, dealing of Tutors and 
Executor x 


Govertors of -Puples; whoſe place 
Adminiſtrators do ſupply,” ſo far fort 


h, aschey |} 
bare the tuition & governance of Minors, Judt [ 


"their under age, faithfully traoſlated. And it isa 


„ lawof Cenſtantine the great a former 
2. x law of Seviras the — which — 
nterum vel Tutors and Curators to ſel away all the gold, 


amen. ſilver; precious ſtone, appa 


whereupon Corſtantine, after ht 


RE e thee nothing ſhould pet 1 
©, | I'D precious ſtone, naperie, utenſels L 
F . neceſſary ſtuffe & ornaments of — & 


ſame; ſaich thus. Neither (hall it be lawfull 
them; ( meating the Tutors or Curators to 


rell, & other rich move ; 
. ables the Teſtator had, and to bring the ſame into 1 
Money, Nhich turned greatly to the hinderance ac 


ee rtaainche Father died, and the f : 


grew ap, wherein it is woe enough to — 
not to ſee his Anceſtours images not H— 
elſe pulfd-downe. . Therefore let the houſe, 
pther his moveable goods ſtill remaine in 
—— nie ofthe childe, nei ither let any ediſſe 
ings, hlah came 1 good reparation wks | 


inheritance, ruine or decay by I 
Tutor: but rather if che Father, or hee whoſoeet [ 
the minor was heire unto, left any building in de. 

cay; 


: 
, 


2 ! 
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and ee. Las. 383 
y, let the Tutor * the 
aalen chef * 4 9 5 wavy b. 


ire it: ſor ſo the 
0 = to the, 1 ts rice 2 the 
| drop old doth. Rr Law darf 


Tutors, 1 alſo 
vodeſt and intemperate women; which many 
$ cngage-umo their new married, husbãds, not 
4 ; their own ſtate, but even the ftate and Tires 
2 ch Nh an, it cri 000 3 
Sfpurting t rens mony to uſury not with · 
Janding anciently, it was thought, therein confi- 


dall the — of the Patrimony .) for that 
arſe is eee way 2 and fta- 


Sale, ther 5 vg; 
it Childrens mes no 
therefore his concluſion is, = Tutor (houl 

| without the order of: the, [ood 


6 [he Teltators' 2 

1 ling Jared {5 cold e 675 
4 bor ſuch —— were ſuperfluous. 

| t —— reth, how Fa cage was, 
ot 1 way A hy 705 
- {rs POEMS, to K eO neither 
"Ii this age better than that; but that which: was 
—. be provided for now's by like au- 


Kin — king e 
children, abd h TI or, 
2 ae made b l in her 
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e the c 


to her ſecond 
le- 

unto the Children out o 
| ie is neither Executor nor Ad- 5 

e 

3p, Vi the deli Execut 
with whor de thatfied : bab yer et- by the Gini | 
Lh & Law chere! and tharby by this that the fad 
F. de rebus 'oods camę Into his harids And: that ic is no res- 
credits fi 1 * y ſhobild be made rich hy my goods | 


certum "thy will: for Leggrarics have no action any, | 
perature 28 Adminifttacorsin their own \ or hinde- | 

"rers of the © —— — of the de- 

"ceaſed, but ExtGutors ohely, and they then a 4 

hors the | bann ir, Pair by by 2 

| 55 Gs s which in this che is other Þ 


is' no Go . 
ee — : 


— ſor tha 


1 ky, — good order 
$ is life, "as op eto waft and ſpend/his 
: sunt thete be nothing left (as choughy the #Þ# 

aid Conitton-wealth'' had no intereſt iu 
—— pg bot) whe _ — ͤ | 
a is whereby many great 

| Jede ur 6d ä — 
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dren aftert * roi gre py ends E 


whom the Fa- Uh 


2 Eccltſiaſticall Law; 385 
bundlance, come to great ſhame and beggery. But 
the Civile Law 22 r it: for the Law 
counting ſuch a man that is in this ſort impotent in 
1 1 1 l liz NN nfible in 
in his words, to e mad, nd to be a young g. . a7: 
man in his manners, how old ſoever otherwiſe he 2 | 
be in his years, ſets a Curator over them for the furioſo, & 
preſerving and well ordering of cheir ſtate no Oo. % catrd 
cher wiſe than if they were Children, or mad men —— 
indeed , who ſo long have power over them, and 5 
cheir goods, untill. they come to ſane manners, to 
0 __ they once returne the Curators office 
fa 185 the , hey * 6 oy x woman , its 
hich liveth rĩotouſly, having neither regard of f .5 
her fame, nor of her ftate, | en f. 
I ide an old praftice ancigntly uſed in the 
Eecleſiaſticall Courts, for reſtraining Executors or 
LAdminiſtrators for dealing  covenouſly in an 
Execcutorſhip or Adminiftratorſhip, when there 

more Executors named in a Will, than one, or 

ore Adminiſtrators deputed by the Ordinary in 
an Adminiftration than one, which were well if it 
were recalled; and brought back to his former uſe 
gajve, For now, as things ſtand many times one 
papricious fellow named an Executor in a Will, or 
pointed - Adminiſtrator by the 2 with 
ame other well · meaning men, getting a ftart in 
this. bufinefſe of che reff, ingroſſeth all into lils 
pane hands, and without pine, or concurrence 
ehe other, ſellech; relealeth, and diſpoſeth all at 
owe pleafurc, contrary to ie aeg aide 
_ + RO YA 
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es . 4 view of the Civile 

the Teſtator, or the Ordinary who would not 
hape named ſo many in the Will; or Adminiftation, 
bij to the intent that all might or ſhould execute 
and adminiſter, and one communicate their acts 

with another. The contrarie whereof is man 
times very pre judiciall and hurtfull, to thoſe that 

axe to take benefit by che ſaid Will or Adminiſtra- 
ton, who for the want of the due performance of 
this kinde of proceeding, are defrauded of all that 
which in right or reaſon ſhould have come unto 
them, either by the Teſtators good will, or by the 
benefit of the Law, And yet chere is no remedie for 
this in Lon ſo farre as | know, — that — 
making but one perſon in Law, the Law yields no 
nion to the gi ſuc rhe other: but yet the 
ancient practiſe of the Eccleſiaſticall Law hath 
Yemedic, which would redreſſe all this miſchieſe, 
If it were called again to uſe, & might goe without 
coutrolment, as the equity of the cauſe doth re. 
quire. And the remedie is this, that ſuch other oſ 

the Exccutors or Adminiſtrators as are in this ſort 
incerverted from the execution of the Will, or 
Adminiſtration by the ſubtiltie ofany like Executor 
or Adminiſtrator ſhould crave the aſſiſtance of the 
Judge, and will him'by vertue of his office, to call 
in fuch pra&ique Executor or Adminiſtrator, and 


to command him under paine of excommunica- | 
tion, hee proceed no further in the ſole execution Þ « 
thereof, but communicate all his acts, and dealings | 
wiſh the reſt of his Coexecutors or Coadminiftra-: 
ors: which if it were ſo ordered, would male 
many mens Wills and Adminiſtratiom been ly N 
ormed 11: 
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and Eccleflafticall Lam. 387 
ed than they are, and a great fort of 
Drphans ſtates more ſure andi certaine, than c 
monly they are in ſuch Executors or Admini 
ene if there i. 
And certainly in this caſc, there is ſome/ good 
uſe of Superviſors in dead "mens Wils (e 


. 4 


many men meerly jeſt at, calling them / candle: 
holders, as though they could do nothing elſe in 
the execution therof, but hold the candle while the 


ecutors tell the Defuncts mon they might 

de permitted to put in practiſe that authoritie 

Which the Law giveth them; and that is when 

ade any Executor deale fraudulently in the 
recution of any Teſtators Wilk; wherein they are 

named ſuperviſors, or do iugroſſe all the ſtate of 

the Defunt into his hands, as hath beene before 

id, they call him to a particular account, that is 

way de foes how the adminiftration ſtands, and 

ach Executor may commumunicate to other 
Farticular receipts and disburſements: which if any 

{hall refuſe to do, then may the Superviſor make 

— complaint unto the judge, as though che f De admit. 
ame man dealt not truly in the execution thereof, niſtratione 
who though perhaps in the beginning could not u. . 
take bond of him, ſor the true execution of the Wil * 
Cbecauſe the Teſtator had made choice of him, 

and therein apprò ted his faich,and that no man re- 

quired caution of him for any Legacie in the Will 
bequeathed, in which caſe the judge might take 

bond of him for ſerutitie of ſuch Lagacics as are 
bequeathed in the Will, yea though his faich hath 

beene approved by the Ordinarie, as hath beene 

Jute: B b 3 before 
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358 A view'ef the Civil 
5 before remembred) yet may the Judge in this caſe, 
E. ti hee linde him or gase of fraud and — | 
N — — 5 remove him by — — of that Law. For 
b —— # neither the Teſtator himſelſe, if hee were alive 
n would indure him in this caſe, but would 
is name out of his Will, neither ovghr the 
Judge to ſuffer him, whoſe care is to ſee that dead 
mens — take their effect, according to the Te- 
1 All which the Law hath provi- 
fon, ſor, and for infinite things elſe of like good or- 
der in theſe caſes , if they might be lffered to put 
chern in execution without impeachment. ' 

And ſo far as concerning thoſe things wherein the 
Civile,and the Ecdefiaſticall Law might be relieved, 
without prejudice to the Common: Law, for be+ 

: 2 they have no practiſe thereof: and cons do not 
forth theſe as the onely cauſes wherein the 

Cl and Eccleſiaſticll Law may be licenced tg 
deale in, over and beſides the praiſe of thoſe 
ae that they have already, but that theſe are 
among many — might be ſorted out, 
iffo be there — any hope for the RAY 'B 
e of the profcfſion. 1 


«CHAP, 


th e of retaining the pradiſe of the Civile 
Von Tegel Law 55 this Land. 4 
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D D:Ur now to the neceſlyic of ihn maingeiiance'bf 
Dihe Cisile and Eccleſiafticalt- Law in this 
caln wry Ws ee or ought to be 
6 d, which waz a thing firſt propounded, bur 
| your in execution in this worke. 
jr 3 that which hath beene already Gd 48 
ning the Civile and Eccleſiaſticall Law may 
: imply the neceſſurie preſervation of them both 
chin this Land, yet becauſe it was a thing I pro- 
miſed to ſhew im the beginning of this Trearifey 
that l had gone over the refi-of the paris of 
| ny diviſion, will in a word or two make plaine 
G neceſſitie thereof, 
A od therefore for a ground of Ache reft, I will 
ume this for-a matter confeſſed, that every man 
knows, that every — Comms 2 
Ranc on two parts principally, t — art, 
ich conſiſteth of the Prince and people, oh the 
E eſiaſticall part which 1 Sacris & In autbent. 
dot ibus. Anditheref pre well (aid the Empe - qwon.oport. 
tout, Two ofthe greateſt things that God eber Spiſcopes 
gave unto the world ( meaning . hn things ):. Pin. cal 
was the Empire or ſecular government whereby 45. 4 


| the outward man is ordered and made, as Ariftothe' non alien. 


aich, bonus civis, that is, a goad and [6yall ſubje&: and. & e. 
and the Priefthood' whereby the Inward man is reha Eccl. 
.rgled, aod is made, as the Gi. Author teftifieth; e. 24.1. 
bows vir, that hes goed and vertuous man which 
are two wond ffects of the: whole govern- 
— generallz, neither can the ont of theſe be 
wading, bot che other will be muinsted and 
* ght to deſolado. 
Fon! Secondly, 


, the-ones peace at home, and the other iu 


7 1 
” 


. 5 Which as have, 1 
3 their cauſes and effects, the one from N 
| at home, the other from diſcipline abroad; 
neither can the one, or the other of theſe be man- 
tained; but by their private 1 Lawes. 
Beſide, in peace who ſeeth not, there is as much 0 
need of l for to beneſit the Common- 
wealch by, either by importation: of thoſe * 
. 


that wer want at home, or by exportation of thoſe 
things wee abound with; as there is proviſſon to 
be made forthe increating and": preſerving of thoſe" 
things that wee have rifing and growing by! / 
our owne countrie, neither ich can be had or 
injoyed without their proper Lawes fit and ap- 


pettaining to either policie , And what LA I 
there that ordereth theſe buſſneſſes but the Civils* 
Law onely, which giveth a forme to Navigation, 
and all occurteius that happen by ſea, whether 
they be in, or about the Navigatibn it ſelſe or te 
contracts, or as/ir were contracts that are mad 
in, upon, or beyond the ſame, ET 
Asa Legall formeis requiſite in peace at home: 
and Matine affates abroad, that every thing — 2 ' 
— Hai due effect according to the right theorof, 1 
Y alſo it is-neceffary in warlike exploits upon the $0 
Sea, that crety aſtion have his limits and bo ie 
whereby ſuſtice may bee miniftred: which if it bẽ Þ « 
ta be obſerved where lawfull warre is held be 
twene Prince and Prince, that everyone be net let 
w ike untg 


ue, wt ©} 
o his owne luſt, much more is texpedient tab | 
2 . — — 
i: Wt The redreſſe whereof is hot, but by the 
1 Dank all Law, to whom the Princes of this 
þ granted that authoritie. 
of 55 ————̃ — 
the - negotiation that one State hath with an 
Sarda 5 inten Cay bo bad 
Fj? 85 inte ma 
I one — 15 Lee, ,& 
may be prevented eagues or 
and bowche fame may be'made and 
L know not what Law ſerves better fav 
| | theſe ends and purpoſes than the Civile Law. 
2 matters that /appertaine to the ſoules health, 
breacher teacheth our of the word of God, 
rein the right ſervice of God ſtandeth, hee 


if mi ifirech the - Sacraments unto — 
1 wacth them in other fundam 

| but it is the 'Ecclefiafticall: . 
woos n men wh dae obſervance hereof, and 


" pnilt ch he 

7 2 | rant; that there is a proviſon tobs to be 

— — ; againſt 
W 22 ſbould goe to warfire on —— 
: but it is the Law of the Chureh that ſets 
ſion, and yieldeth remediefor the re. 
— be'denied; | 
LI more due nnto the dend, Gar thas 
1 © for that it is 
leech an otdinancons'3-man hath not in his power 
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— God hath once called him 


weicher is there any thing that Princes have 0 
hat 


— oyo ſub jects, than t 


may diſpoſe dfthat which = 1 


— are — of theirs; and yo — 
oaks when they are not; as though yet 


in which provifion the 5 2 


r. 9 other Lawes moſt 


. 

2 Chriſtening, Wed b ay 

—— into this olding — in che wr, 
returnethapiine ntot when 

he:was taken; and — = —— 

N every voy 1a erte 


F: — of boch as few Prin, 


greater ia all kind —— of ihis' 


ck 
_ not only in the ſociery of chem that p 


here in the chicfeſt City of the 


Land, but alſo the Iniverſities, an bb 
dry other N Realms, not ſtra 
bare home: borue: ſubects of 
th, of the ſame religion, 2 and 
of likealleagince to the Prince, and ſervice 
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ro? or it is honour that nouriſheth * and _ 
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an will follow that - profeſſion that is out of 
bs mt. and credit; but every Father will ay unto 
is Son in like ſort as Ovids Father ſaid to him, 
when hee ſaw him addi& aod give himſelſe wholy 
0 Poetrie, Studium quid inutile tentas? It was 
Aanciently ſaid of the profeſſion of theſe Lawes, Dat 
Fuftinianu bonores; but now it is ſo far off from 
hat, that it conferres honours, as that it is almoſt a 
credit, ſor any man to be a Civilian in this ſtate, 
andthe profeſſion thereof doth ſcarce keepe beg- 
gerie from the gate. | 
As God doth diſpoſe his government by juſtice 
mercie ( whereof notwithſtanding mercic hath 
the ſupreme place in the Lords Tabernacle, as that 
which was put above upon the Arke, wherein 
mere the two Tables of ſtone, in which the Law 
Wat written, to which St James — Exod. 23. 
at mercĩe triumpheth over judgement ) ſo the 0 85 
Princes of this Land vo the wo that hea - James. 2. 
yenly repreſentation, have appointed two ſupreme 
Wat Governance whchia this Lang che: ome of 
ſuſtice, wherein nothing but the ſtri& letter ofthe 
law is obſerved; the other of Mercy ,” wherein the 
F 
Nequity, which is nothi m. 
i ike ſharpneſſe of fate; to her which 
Fourts they have ſorted men fit for their skill, and 
duc e the ſame; that ĩs, to the ſeat 

rs of the Law of chis Land, 
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1 954 8 | A view of the Cavite 5 | 
of equity, as, whatſocver Is Fus pretorium "or 
Far editicinm, with them is — 2 equity; ſo 
that they may ſeem beſt able for their $kill in theſe 
titles (of which no other Land hath the like) t0 
aft the Lord Chancellour in matters of Conſz 
ence. Who though he be a man, for the moff 
part, choſen by the Prince himſelfe , out of the reſt 
of the Sages of this Land, for his ſpeciall good parts 
of earning and integrity above the reſt (as now 
the honourable perſon is that occupieth that place, 
who is, as Tullie (aid of that eloquent Orator Mais 
cus * Non unus ex multis, ſed unus inter omnes. 
prope. gularir) ſo that they might be thought fot 
r great and eminent wiſdome in all things aps 
ning to their place, able to direct themſelyes; 
yet becauſe it is, Divinitatis potius quam bumani: 
tis, ommium verum babere memoriam, & in null 


errare, of one ſaith, It was n rm per 
Princes of fortner age, to joyne to theſe great 
Farniſhed 1 ele 


wages, men fi th knowledge in theſe 
caſes of conſeience ; wherein if they ese 
ume tick,” they might be adviſed by them that art 
aſſeſſors with them, what they find in the Law pro- 
portionable to the caſe in hand, that thereto they 
might ſquare their decree, or order accordingly; {1 
whoſe variety in theſe caſes is ſuch , that ay | 

there ean falt out any caſe in praftice, but there 
will be ſotne Lat, in thatlearning , conformable | 6 
onto it: which opportunity of men furniſhed with FR 
this knowledgefor that ſeat,his Maje GOT 18 
wilefſe the*fudy of the 'Civill and Ecclefiafticall I f 
Law be maintained , which alſo for the caſes — 4 
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2 Ecclefioſticall Lam, 395 
vity:and conſcience therein, is called of the old 
ters, Af quitas Canonice. 
And what reaſon gave pccafion to theſe prece- 
ent Princes to place men indowed with the skill 
the Civill Law, in the Court of Chancery, the 
me alſo miniſtred/ unto them mindes to commit 
nto the ſelſe ſame men, the ordering of their 
Courts of Requeſts: , for that therein, for the moſt 
are handled poore miſerable perſons cauſes, as 
piddows and Orphans , and other diſtreſſed peo- 
e, whoſe caſes wholly rely on piety and conſci- 
ce, as a fit ſubje& for that Law to deale in, 
Which alſo will take a maime , if the ſtudy of the 
Eieill Law be not apholden. | 
So then to deny a free courſe tothe Civill and 
Fecleſiaſticall Law in this Land, in ſuch things as 
ppertaine to their profeſſion, or toabbridge the 
Maintenance thereof, is to ſpoyle his Majeſty of a 
part of his honour (whoſe glory it is to be turnj; 
ted with all forts of ons neceflary for his 
State, and beneficiall for his Subject) to weaken 
the State publique, and bereave it of grave and ſage 
men, to adviſe the State in matters oſ doubt and 
gontroverſy between forraine Nations and them- 
Alves, to diſarme the Church of her faithſull 
ends and followers, and ſo to cut the ſinewes (as 
nuch as in them lieth) of Eccleſiaſlicall diſcipline, 
and to expoſe her to the teeth of thoſe, who for 
theſe many years have ſought to devoure her up; 
d ſo'now would doe it, if the mercifull provi- 
Hence of God, and the gracious eye of the Prince 
not watch over her. 
7 And 
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And ſo far of che y of theſe two profaſſi.. 
ons, 

and 
it 


and generally of the uſe and diſuſe of the Civil 
Ecclefaflical Law in this Land, and wherein 
it is overlaid by the Common-Law, and how ie 
y be if it ſeeme good unto his Maje- 
a the wifdome — this yearn An 
I have written, not of any oc to 3 
' from the credit of that Law, —_ which 1 3 
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Legatar ies, bow defrauded, and bow they may be re- 


Legates whyſo called, 37. their priviledges, 53. uſu« 
all Civilians. | 130 
Legitimation of Children. 7 2. bow made amongſt the 
= Romans. 353. with us. | 354 
nen. 9 

Dd Lens 


IXVNID E K. 1 
Lem things if denied, bow recoverable. 8 1 
Letters dimiſſory. 341 
Libel what. 24. the authors and concealers how puui- 
Liberal ſciences.” + _ 
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Manzeres, what. 

March. groumds. 
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Md} power to reform the ſtatutes. 367 
206) 3 ies how puniſhed. | 29 
40 arts, no — ries. 335. ſimilar and diſſimilar. 
336. 

Pope Paſchal his priviledge granted to religious or- 
ders. 290 

al = ars. 235. &c. bis miſtake in - 

quotation 23 

ge- mon. 81 
a Patricii, who, | 59 


| 
ITE 


x trons, may preſent, » mor orda ine che. 5 their 
pomer to erect « Cbyrgb. 275. dependeth upon the 
» Biſhopibid. to endow-&& fill it. vi Biſpop. the abuſe 

R authority. 286. LE taken notice of by C 


o 


vera 


\ 45 


INDEX 


veral councels. ibid. 


g 87 
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common Lawyers. ibid. in force againſt Prieſts and 
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_ 5 whom not to be adminiſtred. = 
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* Uſe of mony. 324 


Uſurers infamout. 54 


" Uſmy, 4. nd of i 11. e FR takeii 74 
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